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IN THE SUPREME COURT OF FLORIDA 
 

CASE NO. SC22-122 
 

IN RE: REPORT AND RECOMMENDATIONS 
OF THE WORKGROUP ON IMPROVED 
RESOLUTION OF CIVIL CASES 
_____________________________________/ 
 

TRIAL LAWYERS SECTION’S COMMENTS ON THE 
JUDICIAL MANAGEMENT COUNCIL WORKGROUP ON 

IMPROVED RESOLUTION OF CIVIL CASES- FINAL REPORT 
 

I. INTRODUCTION 

 A.  BACKGROUND AND HISTORY OF TRIAL LAWYERS 
SECTION   
 

The Trial Lawyers Section of The Florida Bar (“TLS”) provides a forum 

for discussion and exchange of ideas leading to the improvement of 

individual trial ability. The essential purposes of TLS are threefold: to assist 

the courts in improving the administration of justice and insure access to 

courts; to promote the art of trial advocacy; and to preserve and protect the 

independence of the judiciary. TLS Members represent litigants in civil, non-

domestic cases. Additionally, TLS membership has a diversity of practices 

ranging from solo practitioners, and in-house counsel, to large firms with 

international offices. TLS was established in 1967 and has over 5,500 

members. Membership in TLS is open to Florida Bar members and any 

student enrolled in any law school who is interested in the purposes of TLS. 
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B.  FLORIDA SUPREME COURT’S INVITATION FOR COMMENT 

On October 31, 2019, the Florida Supreme Court established the 

Workgroup on Improved Resolution of Civil Cases (“Workgroup”) and the 

Workgroup issued its Final Report on November 15, 2021 (“ Report”). See 

AOSC 19-73.  The Executive Council of TLS studied the Report, the 

references contained in the Report, the comments from the Chief Judges of 

the Circuit and Civil Courts of Florida filed April 26, 2022, comments from the 

Circuit Civil Judges dated September 14, 2021,  comments of the 4th Judicial 

Circuit (“4th Report”) filed May 17, 2022, the Eighth Judicial Circuit 

comments filed April 28, 2022 (“8th Report”) and The Florida Bar Civil 

Procedure Rules Committee filed on October 1, 2021. TLS also solicited 

comments from the members of The Florida Bar who are also members of 

TLS. As a result of this research, TLS has gained a thorough knowledge of 

many of the sectors that will be affected by the Workgroup’s proposed 

changes, affording an opportunity to reflect and comment on the impact on 

the parties to Florida litigation, especially their access to courts and receiving 

justice in the resolution of their claims.  

II. EXECUTIVE SUMMARY OF TLS RESPONSE  

The trial judges and the members of the trial bar who have provided 

comment have come to similar conclusions on the fundamental problems 
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created by the changes contained in the Report. There are two basic 

problems with the proposals of the Workgroup, each of which can be 

remedied: a) preserving trial court discretion, and; b) making case 

management rule changes optional. 

A. PRESERVING TRIAL COURT DISCRETION 

Removing discretion from the trial judges in the proposed Rule 

changes does not solve the problems identified by the Workgroup, creates 

unintended consequences, denigrates public confidence in the court system, 

adds to judicial labor, reduces access to the courts, and is disrespectful to 

the courts and to the public who voted in many of the members of the court 

system. Requiring the imposition of sanctions given only empirical criteria, 

without the application of the trial court’s discretion, transfers the system to 

an artificial intelligence approach to the law, which has not been 

implemented in any other jurisdiction.  

B.  MAKING CASE MANAGEMENT RULE CHANGES OPTIONAL 
WILL BETTER FIT THE CASE MODEL AND NEEDS OF PARTIES 
 
Requiring extensive case management for every case, without the trial 

court’s discretion to select cases for which this is appropriate, over-taxes the 

existing court system which does not have the capital or resources to provide 

time-consuming case management, and for many simple cases is a waste 

of judicial labor and ultimately a denial of access to the courts.  
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C. COMPROMISE: RULE CHANGES PROVIDE BETTER TOOLS 
AVAILABLE FOR COURTS AND LITIGATION PARTIES 
 
The Workgroup Report and the recommended Rule changes in many 

instances can be useful as a toolbox for trial judges to use for better case 

management in more complex cases, and to create alternative disciplinary 

measures when appropriate for parties found to be volitionally impeding the 

process, to prevent the misuse of judicial labor or the limitations to other 

parties’ access to the courts. Therefore, TLS, in conjunction with its 

membership and judiciary who have separately commented, strongly believe 

the Florida public and court system are better served by reinserting discretion 

for the trial courts to implement the Workgroup case management and 

sanctions toolboxes. Additionally, TLS recommends certain edits to the Rule 

Amendments to address anecdotal issues with certain of the recommended 

changes. 

D.  UNINTENDED CONSEQUENCES PREDICTABLY WILL 
RESULT IN MORE COMPRESSION IN CASE MANAGEMENT, 
REDUCTION OF ACCESS TO THE COURTS, AND LESS PUBLIC 
CONFIDENCE IN THE JUDICIAL SYSTEM 
 
Implementation of the Workgroup Rule amendments without the 

changes recommended by TLS is likely to lead to expensive and disruptive 

unintended consequences. This includes the trial courts’ inability to have 

available hearing time needed by the parties prior to trial. As a result, cases 
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may proceed to trial without the possibility of the parties’ need to have heard 

dispositive motions and adequate discovery oversight.  

Also, if the Workgroup Report Rule changes are adopted as is, the 

result will likely be to shift the caseload from the trial courts to the appellate 

courts for the following reasons: a) the removal of the standard of review for 

“abuse of discretion” will mean that more appeals will be decided on a “de 

novo” basis; the amended Rules in many instances do not use previously 

defined terms of art and use of each new term could likely spark additional 

review by the five District Courts of Appeal opining on the new definitions, 

and; b) because the Rule amendments are not modeled after the Federal 

Rules of Civil Procedure, the parties will not be able to simplify the use of the 

new Rules by reliance on federal jurisdiction precedent. In addition, recent 

expansion of Rule 9.130, Florida Rules of Appellate Procedure, will 

presumably soon result in an increase of appeals of non-final orders as of 

right. For example, Rule 9.130(g) now allows for the immediate appeal of an 

order permitting a claim for punitive damages.  

Though the Workgroup Report requires trial courts to expeditiously 

manage their cases to conclusion, if more interlocutory appeals as of right 

are undertaken, the trial court will face a Hobson’s choice, without the 

discretion to stay, or partially stay a case pending a non-final appeal. This 
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will necessarily result in forcing the trial courts to order a case to conclusion 

even though the trial court will not have jurisdiction to enter a final order. See 

Fla. R. App. P. 9.130(f). In the event of a reversal by the appellate court of a 

non-final order, the trial court may be faced with having to undertake twice 

the judicial labor, depending on the ruling from the DCA. These are just some 

of the unintended consequences that may occur as a result of the Rule 

changes, none of which advance the goals of the Workgroup of better case 

management and optimum use of available judicial labor, while “encouraging 

flexibility at the local level to address the pandemic-generated workload”. 

See Report at p. 6. 

E. OPTIMUM CASE RESOLUTION GOALS ARE NOT 
EXPRESSED IN THE REPORT AND SOLUTIONS ARE NOT BEST 
FORMED WITHOUT IDENTIFIED GOALS 
 

 TLS carefully reviewed the “legal literature,” and “available research 

and practice in the state and federal jurisdictions,” relied upon and recited to 

in the Report. See Report, pp. 8, 10, 15, 22-23; NCSC, Call to Action: 

Achieving Civil Justice for All (NCSC 2016) (“Call to Action”); IAALS,  Civil 
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Case Processing in the Federal District Courts: 1/21 Century Analysis(2009); 

NCSC, The Landscape of Civil Litigation in State Courts (2013).1  

In addition to the legal resources cited in the Report, TLS researched 

available Florida data regarding filed civil cases published by the Florida 

Office of the State Courts Administrator for fiscal years 2018 through 2021. 

See www.flcourts.org/Publications-Statistics/Statistics/Clearance-Rate-

Dashboard.; c.f. fn2 infra. 

The dataset used in the analysis found in Call to Action was compiled 

between 2008 and 2014 in response to the “foreclosure crisis” identified as 

impacting trial courts nationwide at the time. In Call to Action, the author 

relied on a “multijurisdictional study” of civil caseloads in state courts from 

2012 to 2013. Though not identifying the venues, the author characterized 

the dataset as 5% of civil cases pending nationally. “Call to Action” relied 

heavily on the article NCSC, “The Landscape of Civil Litigation in State 

Courts” (2013) (“Landscape”). In Landscape, the article examined the 

 
1 IAALS is the Institute for Advancement of American Legal System based in 
Denver Colorado. IAALS was the same research source used by the Special 
Committee to Improve the Delivery of Legal Services that recommended 
amendment to Rule f4– 5.4 and advocated for non-lawyer ownership of law 
firms and fee sharing between lawyers and non-lawyers. The Florida Bar 
Board of Governors unanimously opposed the proposed amendments Rule 
4-5.4. See G. Blankenship, Board of Governors Unanimously Opposes Non-
Lawyer Firm Ownership, Fee Splitting Ideas, Fla. B. Journal (Nov. 10, 2021). 

http://www.flcourts.org/Publications-Statistics/Statistics/Clearance-Rate-Dashboard
http://www.flcourts.org/Publications-Statistics/Statistics/Clearance-Rate-Dashboard
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dataset of nondomestic civil cases disposed of between July, 2012 and June, 

2013 in 152 courts and 10 urban counties. The only Florida cases included 

were limited to those filed in Miami-Dade County. None of these resources 

point to an industry-standard for case resolution, nor does the Report 

otherwise contain a reference to one. Therefore, it does not appear the most 

accurate data was used or available to the Workgroup when the Report was 

issued. 

Rule 2.250(a)(1)(b), Florida Rules of General Practice & Judicial 

Administrative Procedure, already provides guidelines for trial court time 

standards in civil matters, from filing to final disposition: jury cases-18 

months; nonjury cases-12 months; small claims-95 days. This Rule provides 

that these time standards are presumptively reasonable recognizing that  

”there are cases that, because of their complexity, present problems that 

cause reasonable delays.” Id. Because the Report does not recommend an 

amendment to Rule 2.250, TLS assumes that this is still the goal of the Court 

for final resolution of civil cases. 

 The available research used in the Report that actually refers to Florida 

courts comes from The Long Range Strategic Plan for the Florida Judicial 

Branch 2016-2021 and Docket Results Case by Year, published by the 

Florida State Court Administrator.  See Report, p. 5, n. 2; 8-9, n. 12. 
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Importantly, the Report opines that the primary measure for progress in case 

management is “clearance rates.” Report, p. 19. “Clearance rate” is defined 

as the number of disposed cases divided by the number of filed cases during 

a given time, expressed as a percent. Report, p. 20 (citing Fla. Office of State 

Court Admr, Florida’s Trial Court’s Statistical Reference Guide FY 2019-20: 

Glossary 3 (2021)). The Report acknowledges that “there is no way to 

determine the age of cases from clearance rates.” Report, p. 20, n. 27. This 

is because the clearance rate measures only the number of cases disposed 

of divided by raw number of cases filed within a given time period, without 

reference to which cases are which. Id. 

 Those that have spent the most time evaluating judicial case 

management have observed, “there remains a dearth of data on case 

management’s effectiveness.”  J. Bailey Why Don’t Judges Case Manage? 

73 U. Miami L. Rev. 1071,1087 (2019) (“Manage”). Also, the Report relies 

on legal literature” that recognizes “the breadth of the state court docket 

poses management challenges” as compared to federal district courts with 

much more limited jurisdiction. Id. at 1099.  

 Though the Report seems to conclude that “clearance rates” are not 

the proper dataset to evaluate whether cases are being timely resolved, the 

Report contains no other reference or source identifying the age of pending 
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cases. See Report, p. 19, n. 25. The data apparently available to the 

Workgroup was seemingly out-dated and therefore “confounded” by the 

inclusion of mortgage foreclosure crisis figures. Id. at 21. Therefore, it is not 

clear what the Workgroup’s recommended goal is regarding timeframe for 

disposition of other than time frames already included in Rule 2.250(a).  The 

Report does not elucidate to what extent there may be a temporal problem 

of clearing cases from dockets that have unacceptably aged due to the 

shutdowns that followed the outbreak of Covid.2  

Importantly, the empirical data that has been shared by those 

commenting have shown that the perception of more cases pending due to 

deficient case management, is just that, perception. See 4th Report, p. 5. 

 
2 TLS reviewed the “clearance rates” for FY 20-21 (attached as Composite 
Ex A) Recognizing that the Workgroup warns that clearance rates are not 
the proper dataset, given that there are no other datasets offered for review 
in the Report, TLS undertook to see whether more cases were being filed 
than disposed of in a given time period. With few exceptions, the circuits are 
disposing of cases at 90+% clearance rates, with 4 circuits exceeding 100%. 
Data for 2021 is only available through June 2021; the State FY runs from 
July 1 through July 30 of the following year. Only the First Circuit had a 
significantly low clearance rate. Review of the filings in the First Circuit for 
January through June 2021 reflect a significant uptick in contract and 
indebtedness cases filed, for the first six months of 2021. It is no surprise 
that the clearance rate is so low in light of the fact that nearly double the 
cases in those categories had been filed in those six months, giving the court 
system insufficient time to dispose of them. This demonstrates why 
clearance rates are not the proper measure for delays in administration of 
justice. 
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(“[4th Circuit has] fewer civil cases pending now than [it] did before the Covid 

pandemic began.”) TLS recommends that data be assembled and examined 

to better identify the scale of civil cases that are not concluding within the 

timeframes contained in Rule 2.250(a), and from that dataset determine if 

there are trends in the cases identified and tailor case management 

remedies as appropriate.  

III. TLS COMMENTS ON PROPOSED RULE CHANGES  

A. GENERAL OVERVIEW 

Based on surveys of its membership and of the responses from the 

Chief Judges of Florida Circuits, the 4th and 8th Judicial Circuits, and the 

Florida Civil Rules Committee, TLS comments on the proposed Rules 

amendments in the Report, as more completely outlined below.  

 To the extent the proposed Rule amendments are necessarily tied to 

the “differential case management” designation of a case as “Streamlined”, 

“General” or “Complex”, TLS supports certain of the Rule amendments for 

the General or Complex cases only.  For cases such as residential evictions 

and other similar cases that should be characterized as Streamlined, 

requiring additional case management that adds unnecessary costs to the 

litigants and is not supportive of the stated goals of the Workgroup. See Chief 
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Judges Report, p. 4 (“…county courts should be excluded from most of the 

case management requirements proposed.”). 

B. RULE 1.280(a) Initial Discovery Disclosure 

The new Rule 1.280(a), initial discovery disclosure will start the 

discovery process sooner. The Report recognizes the need for discretion of 

the trial court to have the authority to separately order that Initialed Discovery 

Disclosures should be handled in a different manner, as appropriate. See 

Report, p. 152. Therefore, this proposed Rule amendment could benefit case 

management for General or Complex cases. 

C.  RULE 1.280(g) SUPPLEMENTING OF DISCOVERY 
RESPONSES 

 
TLS supports this proposed change that requires a party who has 

made initial discovery disclosure, or who is ordered to disclose specified 

information, responded to interrogatories, request for production or request 

for admission to supplement promptly after some material respect of the 

disclosure is incomplete or incorrect. See Report, p. 156. This change will 

curtail the need for multiple rounds of discovery requests and responses and 

should generally expedite the discovery process. The Chief Judges also 

support this Rule change. See Chief Judges Report, p. 2.  Also, TLS supports 

imposition of sanctions for failure to comply as being an option but not 

mandatory. Id. TLS does not support re-lettering this rule from 1.280(f) to 
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1.280(g). This will lead to unnecessary confusion in researching the 

precedent on this Rule.  The proposed Rule amendment should remain as 

Rule 1.280(f).  

D.  Rule 1.440- “At Issue” Rule 

TLS supports the Rule change that eliminates the “at issue” 

prerequisite requirement in order to set trial. The Chief Judges also support 

this change. See Chief Judges Report, p. 2.  

E.  Rule 1.200 Case Management 

The Report states that “encouraging active case management… 

should translate into enhanced access to the courts.” Report at p. 28; see id. 

at 129-140. The Report concludes that more active management reduces 

costs because there is an efficiency towards resolution. Id. at 28. In support 

of this conclusion, the Report cites C. Gerety, Excess & Access: Consensus 

on the American Civil Justice Landscape 2, 9, 17 (IAALS 2011)(reporting 

survey results from ACTL Fellows, ABA Section of litigation members, NELA 

members and trial judges) (“Excess”). According to this IAALS article, 

discovery is the single greatest cause of unnecessary cost and delay in 

litigation. This article did not express a connection between early or more 

active judicial involvement and the reduction of discovery costs. Id.  In 
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Excess, the article makes reference to data and experience other state 

courts that is limited to the following jurisdictions: 

1) Wayne County, Michigan 1929; 
2) two California small claims courts in the 1980s; 
3) a two-judge trial court in Campbell County, Kentucky, and ; 
4) Colorado Civil Access Pilot Project 2012 sunsetted in 2015.  

 
In addition to the fact that these instances were very limited in their 

application and timeframe, the experiences in these jurisdictions reported 

mixed results on case management as a result of these pilot programs. 

Report, pp. 44-49. Because of the early timeframes of these studies, the 

results studied could not evaluate electronic discovery, which did not exist 

for the most part during the period studied. Thus, even though the Excess 

article was published in 2011, eleven years ago, the database was much 

older than 11 years, making it difficult to draw logical parallels with case 

management issues facing Florida courts today.   

Rule 1.280(d), Florida Rules of Civil Procedure already addresses 

limitations on discovery of electronically stored information. The Report does 

not recommend modification or amendment of this Rule nor explain why the 

current Rule does not address and curtail excesses in costs due to electronic 

information discovery. 

 TLS adopts and accepts the comments filed by the 4th and 8th Judicial 

Circuits, and the Chief Judges, all of which conclude that changes to Rule 
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1.200 are unnecessarily complex and unduly burdensome on the trial courts. 

If the trial court’s time and energy is directed to micromanagement tasks, the 

result will necessarily be a reduction of the amount of court time available to 

address substantive issues and to effectively bring a case to final resolution. 

See 4th Report, p. 19-20.  

If implemented, the changes proposed to Rule 1.200 will require the 

trial court to assign each case to a case management track (Streamlined, 

General, or Complex) while leaving the parties with a right to request a 

change from the original track assignment. The time, responsibility, and 

management required for each case is dictated by the Rules relative to the 

particular track. For example, Rule 1.200(e)(3) will increase the responsibility 

of parties in “General” track cases to discuss legal issues, evidence, 

anticipated additional pleadings, confidentiality issues, depositions, 

inspections, examinations, electronic discovery issues, alternative dispute 

resolution, and more. The changes also require the parties in “General” track 

cases to identify deadlines for fact witness disclosure, expert witness 

disclosure, discovery, motions, amendments to pleadings, Daubert motions, 

alternative dispute resolution, and trial. The identification of issues and 

deadlines are required to be set forth in a joint case management report and 

a proposed case management order prepared by the parties. In addition, the 



16 
4877-1389-4681.1 

parties will have a continuing obligation to file updated joint case 

management reports or statements identifying outstanding motions and 

issues prior to each case management conference. 

If adopted, the trial court is only permitted to extend deadlines for good 

cause. If an extension of a deadline will affect another deadline, the parties 

may not extend the deadlines by agreement. Instead, the parties must seek 

an amendment to the case management order and show “extraordinary 

unforeseen circumstances.” And, if a party is unable to comply with one or 

more provisions of the case management order, that party is required to 

immediately file a motion for a case management conference laying out the 

issue and proposed remedy. Substantially more hearing time will be required  

to deal with these new requirements; this is predicted by those in the judiciary 

offering comment, all of which result in far greater expenses for litigants. Id. 

at 19. 

Finally, the new Rule 1.200 prohibits parties from re-opening discovery 

if a trial is postponed from the period it was originally scheduled by the case 

management order. If a trial must be continued, it will be reset to the next 

available trial period with no further activity, absent leave of court. 

For these reasons, TLS opposes these changes.  
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F.   Rule 1.420(e)(3) Failure to Prosecute 

TLS neither supports nor opposes this proposed Rule change, 

reducing the amount of time after which a case is subject to dismissal for 

failure to prosecute. Because this Rule change affects TLS membership 

disparately, TLS cannot comment. 

G.   Rule 1.460- Continuances 

TLS opposes these Rule amendments because the significantly 

modified proposed continuance Rule puts additional time burdens on trial 

courts (requiring more detailed orders, more conferral with the parties and 

other judges, etc.) without providing additional resources and manpower (or 

any flexibility) to accomplish the additional work. The proposed modification 

changes the Rule from one in which there is a presumption in favor of a 

continuance to a presumption against a continuance and removing most 

discretion and flexibility from the judges. Every case is different and a more 

flexible system is needed. 

Additionally, the Rule will increase motion practice by not allowing the 

parties to reach agreements between themselves. If both sides agree to a 

continuance, that should be afforded due weight. In contrast, the existing 

Rule became too lenient in practice, resulting in the granting of continuances 
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in instances when they were unopposed. Yet, the proposed new Rule 

militates too heavily in the opposite direction. 

Rule 1.460(b)(5)(F) precludes parties from using trial conflicts (e.g., 

another trial in which counsel is involved scheduled for the same day) as the 

basis for a continuance and requires the two presiding judges to resolve the 

conflict – this will also result in more judicial labor and will likely result in trials 

being stacked back to back, which is not good for attorney well-being and 

work/life balance. If no resolution is reached between the two “presiding 

judges”, the trial lawyer is left with the ultimate ethical dilemma, having to 

prefer one client over another.  

The Chief Judges agree. See Chief Judges Report, pp. 5-7. As the 

judges report, many more civil cases will be ready to go to trial without the 

judges, senior judges or courtrooms to try them. Id. at 5.  Because the new 

Rule does not allow for a continuance due to lack of court resources, the end 

result will be continuances denied even when there is no reasonable 

likelihood of being tried on the date set.  This will add to the parties’ expenses 

by the scheduling and re-scheduling, preparing for trial repeatedly, lining up 

witnesses and experts, only to have the case roll to another docket. See id. 

at 5.  
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Additionally, there is no discretion for the trial court to grant a 

continuance if there is an emergency issue with a witness upon which a party 

relies. See 4th Report, p. 23.  Also, the Report does not cite to any empirical 

data showing that the current Rule 1.460 is broken, ill-used or ineffective.  

One favorable change is that the proposed rule requires that trial dates 

be set in collaboration with the parties, rather than being unilaterally set by 

the judge. TLS membership also believes the parties, and their counsel 

would be more favorably served if the trial court routinely set trials for more 

specific dates rather than multi-week dockets. 

H. Rules 1.160, 1.161 and 2.215-Motion Practice 

TLS supports the intent of the proposed amendments to Rules 1.160, 

1.161 and 2.215, but not the amendments as drafted. The Workgroup has 

proposed a Motion practice that is more sophisticated and follows the federal 

system in large part. However, without the funding needed to provide trial 

judges with access to law clerks, the application of the Rule changes will not 

only fall flat, but instead create a system that curtails oral argument for 

motions in favor of courts ruling based on the written submissions will 

actually increase the judicial labor because trial judges will not have the 

benefit of oral advocacy to synthesize the issues that are important to making 

a ruling. TLS agrees with the conclusions reached by the Chief Judges and 
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4th Judicial Circuit on this point. See CJ Report, pp.3-4; 4th Report, p. 14 

(“These rule changes micromanage the bench and the Bar and will result in 

much more delay in dispute, not less.).  Unlike the federal judiciary, circuit 

and county judges have limited full-time law clerks or other legal support 

staff, which is essential to support the burden shift created by requiring trial 

judges to rely only on written filings without oral advocacy, without advocates’ 

identification of critical issues.   

Imposition of rigid deadlines for parties’ responses to motions, and for 

court resolution of motions, will result in an overwhelming burden on the court 

system, adding to, and not alleviating, the caseloads. As expressed by the 

judiciary, trial judges will have difficulty using current resources and staffing 

in meeting the deadlines for resolution of motions. The Report recommends 

the creation of more, and not less, administrative work if motion resolution is 

not timely, i.e. trial judge self-reporting to the respective chief judges, and 

then additional reporting from each circuit to the Florida Supreme Court for 

review. As the 4th Circuit observed, “much of Rules 1.160 and 1.161 either 

stripped the trial court of discretion or unnecessarily codify discretion”, and 

adds to the court’s work requiring the tracking of timelines. 4th Report at pp. 

16-17.  The rigid limitation requiring trial court to rule on a motion in 10 days 

fails to consider routine trial dockets that can take up the full complement of 
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10 days for the trial judge. As a result, for the judiciary, this is not a close call. 

These changes have been labeled by Florida judges as “staggering and 

counterproductive”, and that would ”dramatically increase workloads for trial 

courts.” Id. at 17. Further, the Report points to no research or empirical data 

to support that motion practice is causing delays in the system.  

 Because these proposed Rule Amendments are more predictably 

going to add to case resolution and case management problems, TLS 

opposes these proposed Rule changes.  

I. RULE 1.190(B)- FABRE PLEADING 

TLS agrees with the judiciary that this proposed Rule amendment is 

unnecessary. See 4th Report, p. 18.  The proposed amendment addresses 

specificity in pleading Fabre parties. Report, p. 128. The outcome predicted 

is that litigants will feel the need to over-identify potential Fabre parties 

because dropping them later is allowed yet adding them later is much more 

limited.  

J. RULE 1.260; 1.380 SANCTIONS 

TLS believes these Rule Amendments do not favor one sector of our 

membership over another, but rather have the potential of being equally 

harsh to all practicing attorneys.  These new Rules are much more penal 

than it is procedural, and do not appear to address the ultimate goal of more 
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expeditious case resolution.   A few of the most severe and expansive 

proposed sanctions include:  (1) requiring one or more clients or 

representatives to attend all future hearings; (2) refusing to allow a party to 

support or oppose a designated claim or defense; (3) staying further 

proceedings, in whole or in part, until the party obeys a rule of previous order; 

(4) reducing the number of preemptory challenges available to a party; and 

(5) finding the party or attorney in contempt of court.  It also imposes a list of 

six separate factors a court must consider before entering an order of 

dismissal with prejudice or default as a sanction, one of which is finding that 

the behavior has been “contumacious.”  TLS recommends that a much 

higher standard be imposed before implementing some of the harshest 

sanctions. 

Additionally, this is a stand-alone “Sanctions” section, and thus would 

be applicable in each and every situation, rather than the previous Rules 

which contain their own specific sanctions language.  Also, it would appear 

that the primary objective of this new section would be to address attorney 

misconduct and lack of professionalism, rather than facilitating more 

expeditious litigation.  In light of the Workgroup’s description of this new Rule 

“as a reminder”, it remains arguable whether or not this new section even 
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belongs in these revisions.  It may be that a renewed emphasis on 

professionalism training and requirements is more appropriate. 

The Rule amendment will still require findings by the trial court in 

compliance with Kozel v. Ostendorf, 629 So. 2d 817 (Fla. 1993). Kozel 

requires the trial court make findings of fact to support the sanctions order, 

which necessarily means an opportunity given for an evidentiary hearing, 

failure of which constitutes reversible error on appeal. See Shelswell v. 

Bourdeau, 239 So. 3d 707, 708-9 (Fla. 4th DCA 2018); Bank of Am., N.A. v. 

Ribaudo, 199 So. 3d 407, 408-9 (Fla. 4th DCA 2016). Therefore, in addition 

to the additional time constraints placed on the trial court from the other Rule 

amendments, evidentiary hearing time is also to be made available each time 

a motion for sanctions is filed. See Report, p. 165-170.  See also, 4th Report, 

p. 21.  

Because these amendments do not favor better case management or 

resolution, TLS opposes these changes.  

VI. CONCLUSION AND RECOMMENDATION OF A NEW APPROACH 

 TLS greatly appreciates the opportunity to present comment on these 

very important issues that will profoundly affect all non-domestic civil cases 

in Florida. At stake are the interests of not only Section members and the 
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Florida trial bar at large, but essentially the interests of all of the consumers 

of civil legal services in Florida.   

 One of the most significant takeaways from the publication of the 

Report is that numerous parties in interest have weighed in on these very 

essential questions and issues. Clearly, everyone who has expressed an 

opinion to the Court has done so earnestly and with the intent of being helpful 

to address the pursuit of optimum access to the courts in Florida. From this 

process has evolved what is perhaps a better solution. 

 Certainly, the circuit judges are well represented in those expressing 

opinions in response to the Report; and these judges have the most 

experience from the bench to give fair warning about the negative impact 

many of the proposed Rule changes will have on civil cases going forward. 

Amongst the comments in the report of the 4th Judicial Circuit, explained in 

detail how case management works for that circuit, including how the circuit 

addresses problem-solving along the way when there are needs for 

operating procedure amendments. The 4th Circuit comments are extremely 

valuable to show what works, and what does not, in a circuit of its size. These 

comments also note what would likely not work for smaller circuits, or circuits 

located in other parts of the state that have historically different demographic 

filings of civil cases. As stated in the 4th Report, “the proposed rule changes 
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will impose an unworkable ‘one-size fits all’ approach to case management 

throughout the state,” and that this approach will result in less efficiency in 

case management and resolution of civil cases. 4th Report at p. 6. 

 Florida has been a leader in developing judicial resources and creating 

case management vehicles as useful tools for the varied circuits throughout 

the state. The Florida Conference of Circuit Judges hosts and sponsors the 

Florida College of Advanced Judicial Studies (“Judicial College”), which is a 

comprehensive continuing judicial education program attended by Florida’s 

appellate and trial judges, as well as its general magistrates and civil hearing 

officers. This forum, together with the Florida Judicial College, could serve 

as a research and development solution to the implementation of the 

proposed Rule amendments wholesale.  

 TLS well-recognizes there are a number of esteemed and seasoned 

jurists that constitute the members of the Workgroup, and the individual 

experiences of their trial experience have been, no doubt, essential to the 

development of the Report. However, the overwhelming expressed concern 

reflected in the filed comments of the Chief Judges of the Circuits, as well as 

the 4th and 8th Judicial Circuits demonstrate that the aspirations contained 

in the Report of moving Florida civil trial practice toward a more strictly 
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regulated federal-type practice is largely un-workable in light of the disparate 

resources available to state court trial courts versus federal district courts.  

 Protecting the rights of parties who are expecting, and deserve, a well-

run court system is paramount. As an untested lab experiment to be 

implemented across the board, the recommendations of the Report could, 

and likely will, result in moving away from the overall goal of effective case 

management and timely case resolution. TLS requests this study and Report 

be remanded to the Judicial College for thorough review and revised report.  
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