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Welcome to the Trial Lawyers Section!
W

elcome to the Trial
Lawyers
Section.
Formed in 1967, the Trial
Lawyers Section is the oldest of bar sections. Our missions are to promote access
to courts and to help maintain the independence of the
judiciary, two fundamental
cornerstones of our system of
justice. This year’s focus will
be on exploring options to
improve the efficiency of our
legal system. The term “proportionality” is often used on
this topic. The cost of pursuing a claim should rarely exceed the amount of the claim. Aggrieved parties should
have the ability to pursue or defend claims without fear
of disproportionate expense. Solutions will not be easy,
but improvements can and should be made.
Be on the lookout for the Trial Lawyers Section’s signature programs taking place in 2019/2020:
• Our Teachers Law Symposium and Mock Trial competition returns to Tampa on January 22nd – 24th,
2020. Middle and high school civics and government
teachers will enjoy presentations from an outstanding faculty addressing the importance of an independent judiciary and the vital roll attorneys play in the
process. At the same time, we sponsor a mock trial
competition for top teams from Florida’s law schools.
The Tampa/ St. Pete area bench and bar offered tremendous support last year. We anticipate this year
will be equally well attended. Volunteers who serve
as jurors receive eight hours of CLE credit.

• On February 13 & 14,
2020, we will host the popular two-day Board Certification Review Course, providing 15 hours of Civil Trial
Certification and Business
Litigation Certification
Credit.
by
Clifford "Sandy" Sanborn • The Advanced Trial
Advocacy program will be
held on May 12-16, 2020
at the University of Florida College of Law. This
is an outstanding program for lawyers with a few
years of trial experience. It offers intense, hands
on instruction from some of the best trial lawyers
around the state. A small group of barristers from
England attend annually and offer unique perspective on the art of trial practice. Sixty-four attorneys
are selected for this program.
• Our Discovery Handbook is on the desk of nearly every judge across the state. If judges are using
it, you should too.
• We are always trying to add new CLEs to the
calendar! Be sure to check our website regularly for
updates. Https://www.floridatls.org
The Trial Lawyers Section offers many benefits to its
members. It is a network of both young and experienced
lawyers from Pensacola to Key West. The Section includes
trial lawyers from all areas of practice. We strive to represent the interests of plaintiff’s lawyers, defense lawyers
and all lawyers who try cases in state and federal court.
We encourage you to join us and help make The Florida
Bar and the practice of law better than it has ever been.

CHAIR’S
MESSAGE

On January 23 and 24, 2020, The Florida Bar’s Trial Lawyers
Section will host the ninth annual Teachers’ Law Symposium, to help
teachers educate their students about the legal and judicial systems
and their importance. Teachers will be given tools to educate their
students concerning the federal and state courts and the legislative
process. The Teachers’ Law Symposium was inspired by U.S. Supreme
Court Justice Sandra Day O’Connor, who since her retirement in
2006, has devoted herself to improving civics education. In 2010, the
Justice Sandra Day O’Connor Civics Education Act became law in
Florida, requiring that civic education content be included in the
K-12 language arts curriculum.
This year’s workshop will feature presentations on an overview
of the state and federal court systems, the Governor’s role in the
legislative process, a historical perspective on the trial by jury
concept, the First Amendment and school issues, and the anatomy of a criminal case. Special presentations will also
include the history and passage of the 19th Amendment and Women’s Suffrage which will celebrate its 100th anniversary
in 2020. The Symposium’s presenters will include District Judge Julie Sneed, Florida House of Representative member

Amber Mariano, and numerous distinguished professors and members of the legal community from throughout the
state of Florida.
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Advanced Medical Malpractice:

M AY

January 31, 2020
CAMLS, Tampa, FL

Advanced Trial Advocacy:
May 12-16, 2020
UF Levin College of Law

FEB/APR

January 22 – 24, 2020
Tampa, FL

JUN

JAN

Executive Council Meeting,
Trial Lawyers Section Teachers
Law Sympsoium & Chester
Bedell Mock Trial Competition

Civil Trial Update & Board
Certification Review
February 13th & 14th
Tampa Airport Marriott

Executive Council Retreat
April 30 – May 3, 2020
Chicago, IL

Executive Council Meeting
Florida Bar Convention
June 19, 2020
Orlando, FL

FOR UPCOMING EVENTS & CLES
PLEASE CHECK OUT https://floridatls.org
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Assignment of Benefits Law Sets
Parameters for Assignability of
Insurance Policies and Benefits
T

he 2019 Florida Legislative
session included the
successful passing
of a new statute
governing assignment of benefits for
property insurance
claims (“AOB’s”).
Section 627.7152,
Florida Statutes was
created to establish requirements
applicable to the
assignment of postloss residential and
commercial property
insurance benefits. See The 2019
Florida Statues. The
purpose given for
the new law was to
stem the trend in
the costs associated with assignment of benefits, and
the proliferation of litigation, which translated into
higher premiums for residential and commercial property owners.
Effective for all policies issued on or after July 1, 2019,
the new law defines an assignment agreement as any
written instrument which assigns or transfers post-loss
benefits under a residential or commercial property insurance policy to or from a person who protects, repairs,
restores, or replaces property or mitigates against further
property damage. The requirements for the assignment
agreement to be valid and enforceable include:
1) the agreement must be in writing and signed by the
assignor and the assignee;
2) the assignor must have the right to: a) rescind the
agreement without penalty within 14 business days of
execution of the agreement, or; b) at least 30 days after
the date work on the property is scheduled to commence
if the assignee does not substantially performed, or; c) at
least 30 days after the execution of the agreement if the
agreement does not contain a commencement date and the
assignee has not began substantial work on the property;
3) the agreement must require the assignee to provide
the insurer with a copy of the assignment agreement within three business days after the agreement is executed or
work has begun, whichever is earlier;
The Edge / Fall 2019

4) the agreement
must include a written, itemized, perunit cost estimate
of services;
5) the agreement
must relate only
to the work to be
performed by the
assignee;
6) the agreement
must contain notice
to the assignor of
the right to rescind
the agreement and
that, by executing
the assignment
agreement, the
assignor is giving
up certain rights
it could result in
litigation by the
Photo 8014180 © depositphotos assignee against
the insurer, and;
7) the agreement must contain a provision requiring
the assignee to indemnify and hold harmless the assignor
from most liabilities, damages, losses, and costs should
the insurance policy subject to the assignment agreement
prohibits such assignment, in whole or in part.
The assignment agreement may not include a fee related to administering or rescinding the agreement and also
prohibits an assignee from collecting or attempting to collect money from an insured; maintaining any action at law
against an insured; claiming a lien on the real property
of an insured; or reporting an insured to a credit agency
for payments arising from the assignment agreement.
The assignee named insured is still responsible for paying any deductible amount due under the policy, as well
as payment for any betterment ordered or performed that
the insured approved and any contracted work performed
before the assignment agreements rescission.
The assignee is subject to additional duties as a result of the assignment agreement as well. The new law
transfers duties under the policy to the assignee, which,
if not carried out, have the effect of shifting the burden

... continued, next page
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Insurance Policies and Benefits . . .
from previous page

to the assignee to prove why such a failure did not limit the insurer’s ability to perform under the contract.
These duties include maintaining all service records and
providing those records to the insurer for copying upon
request, cooperating in the investigation of the claim,
and delivering the assignment agreement to the insurer
within three business days after execution or work has
begun, whichever is earlier.
In addition, the new law requires an assignee to serve
notice of assignment at least 10 business days before filing
suit on a claim, which notice must be sent by certified mail,
return receipt requested, or by electronic delivery. Also,
this notice may not be served before the insurer has made
a determination of coverage according to the time frames
and requirements of section 627.70131, Florida Statutes
(requires an insurer to pay or deny a claim or any portion
of the claim within 90 days after first notice of loss, or
of a re-open or supplemental property insurance claim).
The notice must also specify the damages in dispute,
the amount claimed, and a pre-suit settlement demand,
and must include an itemized, detailed written invoice
or estimate of the work performed or to be performed.
The insurer must respond to the notice in writing within
10 days of receipt of the notice by making a settlement
offer or requiring appraisal or other alternative dispute
resolution.
The AOB law requires the assignee provide the assignor with revised estimates of the scope of work to be
performed as supplemental or additional repairs are
required, to perform work in accordance with accepted
industry standards, and, if required by the insurer, as a
condition precedent to filing suit, submit to examinations
under oath and recorded statements that are reasonably
necessary and related to the services provided, costs and
assignment agreement or to participate in appraisal or
other alternative dispute resolution under the policy
terms.

There is also included a hedge against the award of
attorney’s fees which was otherwise automatically available upon a favorable judgment insured. See Fla. Stat.
§ 627.428. Under this new law fees are only awarded as
follows:
1) if the difference between the judgment obtained in the
settlement offer is less than 25% of the disputed amount,
then the insurer is entitled to attorney’s fees;
2) if the difference between the judgment obtained in
the settlement offer but less than 50% of the disputed
amount, neither party is entitled to attorney’s fees;
3) if the difference between the judgment obtained in the
settlement offer is at least 50% of the disputed amount,
the assignee is entitled to attorney’s fees.
There are also certain conditions in which the insurer
will be deemed to waive its rights to attorney’s fees if
it fails to inspect the property within seven days of the
notice of loss unless extraordinary conditions prevented
that from happening.
New policies for residential or commercial property
insurance will be permitted to restrict the assignment of
post-loss benefits if the insurance carrier makes available
the same coverage at the same time under a policy that
does not restrict the right to assignment, the restricted
policy is available at a lower cost than the unrestricted
policy, and the policy prohibiting assignment in whole is
available at a lower cost than the policy prohibiting assignment in part. There is also a statutory warning that
must be on the face of the policy in 18 point uppercase
boldface type warning that the policy does not allow the
unrestricted assignment of post-loss insurance benefits.
Members with clients who may be involved in the
assignment of insurance benefits will need to pay closer
attention to the text of the applicable policies, and to
review those policies as part of the due diligence before
undertaking construction work, or making the assignment, to judge whether the assignment agreement will
be valid and enforceable under the new law.

The Trial Lawyer Section of the Florida Bar (TLS) is seeking
articles for publication on the Section's website, social media, or
The Edge Newsletter. If you would like to either write or submit
an existing article for publication through TLS, please submit
your topic idea and/or article for consideration through the
form below. We ask that submissions be timely and relevant
to the TLS and its membership.
Submitting this form does not necessarily guarantee a
right to publication.
For questions, please contact jdorminy@floridabar.org

Submit
...Your Ideas
The Edge / Fall 2019
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Trial Lawyers Section
Legislative Update
T

he Trial Lawyers Section understands the importance of staying involved with the issues and
public debates that arise in Florida’s legislative and executive branches. With the assistance of lobbyist, Bob
Harris with the firm Messer Caparello, the Trial Lawyer
Section’s Legislative Committee stays in regular contact
with legislative leaders and is routinely asked to provide feedback and perspectives on several proposed Bills
each year.
In February 2019, the Committee made its annual trip
to Tallahassee to spend the day meeting with numerous
House and Senate committee chairs and advocating for
the interests of Florida’s trial lawyers. Of the many
Bills of interest during the 2019 legislative session, the
Committee closely watched and expressed opinions on
the County Court Jurisdiction Bill and the Assignment
of Benefits Reform Bill, both of which were signed and
approved by Governor DeSantis.
The Committee will continue to monitor Bills in the
upcoming 2020 legislative session and will continue to
serve as an advocate for Florida’s trial lawyers.

The Edge / Fall 2019

Trial Lawyers Section Platform for the
2020 Legislative Session
Issue I: We support legislation which promotes access
to courts. The citizens of this state are guaranteed access
to courts by Article 21 of the Florida Constitution. Those
courts must be open to every person for redress of any
injury, with justice administered without sale, denial or
delay.
Issue II: We support an independent judiciary. All
judges must work independent of ideological influence,
and judges should have the ability to render decisions free
from political or popular influence and render decisions
based solely on the facts and law.
Issue III: We support adequate funding of the state
court system. The Framers of the Constitution expected
Florida’s courts to be fully funded to assure a judicial
system that is fair and efficient.
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Daubert-Where Things Stand
B

efore the Florida Supreme Court went into summer recess, it issued its opinion regarding section
90.704 of the Florida Evidence Code to determine the
extent to which that statutory amendment may be procedural. In Re: Amendments To The Florida Evidence
Code,44 FLW S170 (Fla. May 23, 2019) (“Amendments”).
A majority of the Court receded from the Court’s prior
decision not to adopt the Florida Legislature’s Daubert
amendments to the evidence code and to retain the Frye
standard. See Delisle v. Crane Co., 258 So. 3d 1221 (Fla.
2018); Amendments, at p. 170-71. Effective July 1, 2019,
in accordance with the Court’s exclusive rule-making
authority, and long-standing practice of adopting provisions of the Florida Evidence Code as they are enacted
or amended by the Legislature, the Court adopted the
amendments to section 90.702 and 90.704 as procedural rules of evidence. Those rules specifically state as
follows:
90.702 Testimony by experts.—If scientific, technical,
or other specialized knowledge will assist the trier of fact
in understanding the evidence or in determining a fact
in issue, a witness qualified as an expert by knowledge,
skill, experience, training, or education may testify about
it in the form of an opinion or otherwise, if:
(1) The testimony is based upon sufficient facts or data;
(2) The testimony is the product of reliable principles
and methods; and
(3) The witness has applied the principles and methods reliably to the facts of the case
90.704 Basis of opinion testimony by experts.—The
facts or data upon which an expert bases an opinion or
inference may be those perceived by, or made known to,
the expert at or before the trial. If the facts or data are of
a type reasonably relied upon by experts in the subject
to support the opinion expressed, the facts or data need
not be admissible in evidence. Facts or data that are
otherwise inadmissible may not be disclosed to the jury
by the proponent of the opinion or inference unless the
court determines that their probative value in assisting
the jury to evaluate the expert’s opinion substantially
outweighs their prejudicial effect.
The original Daubert legislation went into effect July 1,
2013. See 2013-107, Laws of Florida. When it enacted the
amendments to sections 90.702 and 90.704, the Florida
Legislature stated as its purpose for the adoption of the
Daubert standard that Florida had a tradition of adopting rules similar to the Federal Rules of Evidence. Also,
the preamble to the legislation explicitly stated that the
Legislature intended to exclude from trials “pure opinion”
evidence and specifically renounced the holding of Marsh
v. Valyou, 977 So. 2d 543 (Fla. 2007).
In Amendments, the 5-2 majority of the Court held that
The Edge / Fall 2019

the Court had the jurisdiction and ability to implement
the amendment to the Rules of Evidence immediately.
However, the Court also stated: “[W]e do not decide, in
this rules case, the constitutional or other substantive
concerns that have been raised about the amendments.
Those issues must be left for a proper case or controversy.”
Id. at 170. (fn omitted). One of the two dissenting opinions was authored by Justice Luck, who declined to vote
with the majority primarily on the basis that he did not
believe the Court had jurisdiction to adopt an amendment
to procedural rules without a case and controversy. See
Id. at 173-78 (J. Luck, dissenting). Therefore, it seems the
other shoe to drop is for a future decision from a new case
presented to the Court on the use of Daubert versus Frye
as the standard for the admissibility of expert testimony.
The short-lived decision in Delisle v. Crane Co., 258
So. 3d 1221 (Fla. 2018), decided less than a year before
Amendments, held that Florida would continue to adhere
to the Frye standard and rejected the legislative amendments to the Evidence Code to the extent they varied from
Frye. Amendments has the effect of transforming Florida
back into a state adhering to Daubert. From 1993 to date,
40 of the other States have expressly adopted the Daubert
standard of admissibility. In Amendments, the Court has
announced its inclination to review a proper case or controversy to test constitutional and substantive concerns.
A review of the appellate briefs which were filed in the
Delisle case helps to identify the types of “concerns” that
will likely be raised if such a future case is reviewed by
the Court. Included in the list of potential issues to be
addressed in the future are arguments addressing some
of the constitutional concerns and threats to right to jury
trial and access to the courts, which have been raised in
the past. See Amendments, at p. 172-73 (J. Labarga dissenting) Among the “concerns” previously raised in briefs
to the Court were whether or not there was a likelihood of
overburdening an already overstrained and overworked
court system, delays to the litigation process, and whether
there would be additional, unduly burdensome costs borne
by the litigants. See Delisle Amicus Brief Florida Justice
Association, pp. 17-18; Delisle Amicus Brief of The Florida
Defense Lawyers Association, pp.11-17.
As the reinstallation of the Daubert standard evolves
at the trial court level, the Trial Lawyers Section will
monitor and report on the methods and protocols that are
developed to simplify the application this standard to the
admissibility of evidence. Members should also submit
comments, pro or con, as the Section is often called upon to
report to the Court on issues common to the Section membership. Send comments c/o Jennifer Dorminy Program
Administrator, jdorminy@floridabar.org, The Florida
Bar, 651 E. Jefferson Street, Tallahassee, FL 32399-2300.
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Trial Advocacy At The Highest Level
By: John Cherneski

I

recently had the privilege
to represent the Trial
Lawyers Section at the South
Eastern Circuit Bar Mess
Foundation Advanced International Advocacy Course in
Oxford, England. The course
was held at Keble College
which is one of the newer (established in 1870) colleges in
Oxford. Keble College is a picturesque setting and beautiful example of Victorian gothic architecture. The fact that
anything established near the
time of our civil war is considered “new” certainly gives
you some perspective and an
appreciation for what Oxford
represents.
The description of the course
on the South Eastern Circuit’s
website boasts that it is “the
Bennett Scholarship Recipient who attending
most demanding and intensive
aTrial Advocacy Program at Keble College
of any advocacy course in the
UK.” You can rest assured that
there is no claim for false advertising here. Going into the course I had the benefit of
expert witnesses for direct and cross examination. The
a colleague who attended the course just two years prior
final day of the course was a mock trial for the entire case.
to me and I had personally completed the Advanced Trial
There were some instructional elements of the course
Advocacy course at the University of Florida in 2017.
that I found especially helpful for improving my trial
Even though I was on notice of the workload, attending
skills. Faculty began each critique of the advocate’s
the Keble course felt more like being in trial for a week
performance with a “headline.” A short, memorable
than attending a CLE. Most of my mornings began at 5:00
statement that helped you quickly grasp and remember
am to finish prepping for the day’s work.
the main point of what you need to improve. Some of the
The format for the course is familiar to anyone who has
memorable headlines I received were “squeeze the orange
completed a similar trial skills course. We were assigned
dry” describing the need to draw out better and more into represent a party in a fictional case that has enough
depth testimony from my witness on direct examination
positive and negative facts for each side that there is no
and “finish him off” describing the need to press the witclear winner. The elements of the trial were then divided
ness further on cross examination when eliciting helpful
into separate segments to practice each day. There was
concessions and admissions. For the witness handling and
a large group talk or faculty demonstration on each skill
expert exercises, the faculty did not just offer constructive
being studied. The real work began when participants
criticism and leave it there. Instead, after giving feedback
broke out into our small groups and practiced the skills.
and instruction the faculty member got up, took your place
We began the course with closing submissions (translated
at the lectern, and began to demonstrate how to more efclosing argument with a lot of judicial intervention and
fectively question the witness. The faculty used our line
questions) on the first day, witness handling (direct and
cross examination) on day two, and appellate advocacy on
day three. On the fourth day, the program administrators
brought in accountants and doctors to play the role of
... continued, next page
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Bennett Scholarship Recipient
from previous page

of questioning to illustrate their teaching point and model
effective advocacy. I have found in my professional life
that I learn best by seeing something modeled well and
then practicing that action. The final piece that pulled all
of the instruction together was the requirement for us to
“replay” the performance later in the day and apply the
feedback we were just given. Immediately applying the
instruction to my performance through the replay was an
excellent way to reinforce the techniques being taught.
One of the unique benefits of the Keble course is the
opportunity to meet and learn from barristers who
practice law all over the world. When I left the states, I
thought that myself and my three other colleagues from
Florida, Julie Brodis, Jill Schmidt, and Aaron Feuer would
certainly be the ones that traveled the furthest to attend
the program. I was definitely wrong. We met faculty and
participants from not just England and Ireland, but Hong
Kong, South Africa, the Cayman Islands, Antigua, and
other countries. Although there may be interesting differences and procedural peculiarities from our respective
jurisdictions, attending the Keble course made me realize
that as members of a worldwide profession we all share
a common goal: effective and persuasive advocacy for our

Keble College, Oxford

clients. The faculty member that told me to “squeeze the
orange dry,” Mr. Alan Lamplough of Johannesburg, South
Africa started my review by saying “John, this is high-level
advocacy.” Mr. Lamplough’s statement was not just true
about the Keble course, but is something I will carry with
me as I approach my work every day. We have earned
a great privilege as trial lawyers: rights of audience to
advocate on behalf of our clients. The privilege to advocate for our clients requires in return that we dedicate
ourselves to always improving our skills and providing
high-level advocacy.
I would encourage anyone interested in improving their
advocacy skills to attend the Keble course. The Trial
Lawyers Section provides a very generous scholarship program for section members to attend the course. The TLS
Bennett Scholarship is a great section member benefit.
Make sure to check your section emails for details. If you
aren’t able to travel to Oxford, the annual Advanced Trial
Advocacy course put on by the Trial Lawyers Section at
the University of Florida is another excellent way to hone
your skills and learn from excellent advocates practicing
throughout the State of Florida.
Cherneski - Keble
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COUNTY COURT JURISDICTION
THRESHHOLD RAISED TO $30,000
E

ffective January 1, 2020, the jurisdictional threshold for County courts will be raised from $15,000$30,000. Beginning January 1, 2023, the jurisdictional
threshold will raise again $50,000. One of the considerations during the legislative process was the impact
from appeals from county courts to circuit courts. While
the District Courts of Appeal are designed to process
heels, circuit courts have the dual function of serving as
a primary trial court and a reviewing court for decisions
of the county courts. To allow circumspection on the appellate impact, a county court case with an amount in
controversy exceeding $15,000 is to be appealed to the
District Court of Appeal until January 1, 2023, at which
time this provision will be repealed.
One of the reasons for raising the amount in controversy
was to provide low-cost mediation which is available in
county court. See Fla. Stat. s. 44.108.
The new law contemplates the involvement of the Office
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of the State Courts Administrator who is to file a report
with the Governor, the President of the Senate, and the
Speaker of the House of Representatives making recommendations on court jurisdiction. The report is to include
data regarding the claim value of filings in the county and
circuit courts, timeliness in processing cases, the fiscal
impact resulting from the threshold adjustment, the filing
fee structure to ensure that courts are adequately funded,
and to comment on the appellate jurisdiction of the district
and circuit courts, including the use of appellate panels
by the circuit courts.
The bill was sponsored by Tom Leek, and the Trial Lawyers Section was asked to, and did provide, comments and
insight to the Representative Leek on this legislation. To
the extent members of the Section have information or
comment on this new law, they are encouraged to contact
the Office of the State Courts Administrator.
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