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CHARLES PILLANS: T would like to welcome everybody on behalf of
the Foundation and, again, express our appreciation to the Trial
Lawyers Section of the Florida Bar for this joint effort.

Chester Bedell, was born in 1904, admitted to the practice of law in
1924 and died in 1981.

A group of very distinguished lawyers throughout the state who
knew Chester well wanted to do something to carry on his legacy and
honor his memory. And it is through the efforts of this group of lawyers
that this Foundation was established.

One of the principal functions of the Foundation over the years has
been to hold this annual lecture to honor, not only Mr. Bedell’s legacy, but
to address something that was dear to him, and that is the independence
of the American lawyer.

This marks the 22nd annual luncheon that the Foundation has put
on. And, again, as we have in the past, we have a very outstanding, won-
derful speaker. I would like to call on the chairman of the Foundation,
Buddy Schulz to introduce this year’s lecturer.

MR. SCHULZ: We have a treat in store for us today.

Chester Bedell was a special presence in the courtrooms of our coun-
try. Some say that it was his sheer ability that distinguished him. And
some say it was his courage and his moral fiber. And others say it was
his unswerving loyalty to his clients.

Folks, he would be proud today because we are going to have the
opportunity to hear from Lieutenant Commander Charles D. Swift, who
I submit to you has unswerving loyalty to his clients.

I suggest to you that among the 20 plus speakers who have spoken
to the Florida Bar on the independence of the American lawyer that we
have had no more distinguished and extraordinary person who embod-
ies the independence of the American lawyer as Lieutenant Commander
Swift.

When 9/11 happened that tragic day, Charles Swift was 17 years
from his date of graduation from the United States Naval Academy in
1983. And he was assigned to Jacksonville, Florida, as the officer in
charge of the Navy’s second largest legal service detachment at Naval
Station Mayport.

Several months later in November President Bush issued his pres-
idential order creating the Military Commission that would try
detainees held at Guantanamo Bay. And because of his trial experience,
Lieutenant Commander Swift was nominated by the Judge Advocate
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General of the United States Navy for the position as the defense coun-
sel before the military tribunal.

Charlie will tell you, I suspect, that he quickly found that this com-
mission was different than other military commissions in our history.
This one was being run by The Department of Defense, the civilian por-
tion of the U.S. military. And it was the Defense Secretary and his gen-
eral counsel, rather than the military, who were controlling the process
and who were ignoring the basic principles of international law and
American justice.

Charlie was ordered to represent Salim Ahimed Hamdan; an alleged
al Qaeda member who was accused of being Osama bin Laden’s driver.
Rather than representing Mr. Hamdan for the purpose of obtaining a
guilty plea, as he was expected to do by the United States Government,
Charlie undertook to adhere to his oath to protect and defend the
Constitution of the United States.

And according to his boss, Marine Colonel Dwight Sullivan, Charlie
became, quote, absolutely fearless in pursuing his client’s interest; end
quote.

The first thing he did, folks, imagine this, Lieutenant Commander
Swift sued President George Bush and Secretary of the Defense, Donald
Rumsfeld. He did it because his obligation to his client required him to.
And by doing so, he ultimately persuaded the United States Supreme
Court to rule in a 5-3 decision that this president had no inherent
authority to establish military commissions without congressional
authority.

What he accomplished, folks, in the highest tradition to the inde-
pendence of the American lawyer was to announce to the World, and par-
ticularly to the leaders of our country, that you cannot have a war and
not have the Geneva Convention. That the United States is bound by
international law and that we will follow the Geneva Conventions and
not strip people of its protections.

Charlie Swift, by representing his client, Mr. Hamdan, sacrificed his
own career in the United States Navy. He has 15 days left in a United
States Navy uniform. He has been mustered out of the Navy by his
actions in taking on the Administration, despite the extraordinary,
extraordinary evaluations from all of his superior officers.

As I said, Chester Bedell would be proud that the Foundation and
the Trial Lawyers Section has invited Charlie Swift to enlighten us today
on the independence of the American lawyer. And I am proud to have
had the opportunity to introduce this fine American to you, Lieutenant
Commander Charles D. Swift.

COMMANDER SWIFT: Good afternoon. Thank you for having
me. You know, this case brings to mind a story that I was told about
Harvard University a few years back. And we are in a trial lawyers
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meeting, so maybe there are not too many people from Harvard.

Harvard being Harvard was interviewing for the president of the
university. And they didn’t see any need to interview anyone who was-
n’t already at Harvard, so they interviewed three people. The dean of the
math school, the dean of the philosophy school, and the dean of the law
school for this position.

And the board asked each of them one question: What is two plus
two?

The dean of the philosophy school said, “Well, two plus two is man’s
expression of the abstract in concrete terms, and as much as we can
know anything, it is four.”

Finally they got to the dean of the law school. And the dean of law
school closed doors, checked the windows, and then very quietly leaned
in and said, “What would you like it to be?”

That’s a joke that lawyers like. But it is also a dangerous story in -
one sense in that to be truly, in my mind, a good lawyer, one has to give
the client sometimes the answer they don’t want to hear. To be an inde-
pendent representation of the law, you must represent the law as you
believe it to be. Certainly you are an advocate and you advocate for a
client, but you cannot lose sight of the fact that what we really are about
is the defense of the rule of law and the system of law. And therein lies
the principles.

And I honestly believe that there were too many people applying for
the presidency of Harvard when some very critical questions were asked
right after 9/11.

Now, myself and 9/11. As has been indicated, I was at Mayport,
Florida, in the middle of a jury trial, a military court martial which was
suspended. The next day they said only essential personnel report
because we had significantly heightened security restrictions, so the
entire base plus any additional staff reported because the last thing in
bureaucracy you want to admit to was that you werent essential per-
sonnel, except for me.

I thought to myself, well, do they really need defense counsel this
afternoon? I don’t think I am essential. I will stay at home and work on
the briefs and stuff like that. Ihad plenty of work and could sit here with
the computer for a time. And it turns out, that was one of many things
that I was wrong about, because, yes, they did need defense counsel.

And that is what became apparent when the Judge Advocate
General called me then in the Spring of 2003 and asked if I was willing
to be one of the people who would represent the military commission and
be defense counsel.

I had not read a lot about military commissions. I did not know
what the rules were. I had not been carefully following it, much like
most others. I suspect that they were busy with the practice of law on a
daily basis. I had clients. The World would continue, and I hadn’t been
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paying much attention, so I said yes. Had I read the rules, maybe the
answer would be different. I would like to think it wouldn’t.

But when I arrived in Washington D.C., I found the following:

I found that by the set of rules that were proposed, we could have a
trial where the accused did not get to see all of the evidence against him;
wherein the evidence didn’t actually have to be shown to the defense
counsel necessarily; that evidence could be brought in that had been
obtained by coercion, a nice way of saying waterboarding, or other
methodologies; that the accused didn’t have the right to be present dur-
ing their own trial and could be removed from the trial, even though they
had not been disruptive.

But the accused had no right to represent themselves and would
have counsel in place whether they wanted it or not. And most impor-
tantly, there was absolutely no right, in fact, it was forbidden, to appeal
to the federal judiciary under any conditions. The order was, you won't
win. Unique in our history.

It harkened back to the right to self-representation as the word was
used in the “star chamber”, back to when you had counsel foisted upon
an unwilling accused.

The use of evidence obtained by simulating somebody drowning
harkens back to witchcraft trials in Scotland and in Spain.

And in the inability to be present or confront the evidence against
you harkens back to the example that Justice Scalia peinted out in the
recent decision in Crawford to the trial of Sir Walter Raleigh where he
faced his accusers only in the manner of declaration and had no right to
cross-examination. Something that everyone in this room understands
is the absolute power to get at the truth.

Yet, most disturbingly, the Administration said that this was a full
and fair trial. Now, I would like to meet the person in the room who has
gone into court on a particular day and asked for something more than
a full and fair trial.

Anybody ever do that? T haven't. To walk in and say, you know, Your
Honor, I think we need more than a full and fair trial. We need more
rights than that.

That’s what we all set out to get for our clients every day. And to
imagine that every one of those rights, no right to confrontation and no
right to federal appeal and no right to see the evidence, no right to coun-
sel of your choice, none of those are necessary for a full and fair trial. To
me this was an incredible attack on the judicial system. But it got worse.

In December of 2003 the chief prosecutor asked that defense coun-
sel be assigned to Salim Ahmed Hamdan. Salim is from Yemen. He has
a fourth grade education. He had been in Afghanistan. He had been
hired by Osama bin Laden to be one of eight drivers. There was no alle-
gation that he had ever actually joined al Qaeda. Nevertheless, he was
expected to plead guilty.
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And to ensure that he pled guilty the prosecutor had said that he
could have access to counsel only so long as he was negotiating the guilty
plea. If he were to change his mind and was not willing to plead guilty,
then it would no longer be necessary for Mr. Hamdan to talk to a defense
counsel.

And to help him with his deliberations they moved him into sclitary
confinement so he could think about it. And, you know, with that I was
expected to go down and represent Mr. Hamdan.

I had severe ethical reservations about this because I believed that
what I was doing, if I accepted the government’s conditions, was simply
helping to coerce someone into pleading guilty and that no justice system
can work that way, not where the defense counsel has become the ally of
the government whether they meant to or not in coercing a guilty plea.

Fortunately, I had that summer made friends with Professor Neal
Katyal of Georgetown. And for those of you who do not know him, let me -
say that Neal is the next big thing in constitutional law. And if you have
a constitutional question, I strongly suggest you call him. I am glad I
did.

I called up Neal and I explained the case to him and he agreed that
if Mr. Hamdan did not want to plead guilty that together we would file
a habeas suit on his behalf.

So, eventually I made my way down to Guantanamo Bay and met
with Salim. Now, you have to imagine the scene. I am in uniform. The
uniform you see today. I wanted to impress the client, so I wore whites.
He was impressed all right. He said, “Why are you wearing that?”

But I walked in and sat down and talked with Salim and told him
about the Geneva Conventions. And I told him about Neal and I told him
about the Constitution. I had stick figures to represent the Supreme
Court. I was ready to go. And after a 3-hour presentation that I thought
was simple and to the point, Salim asked the following question:

He said, “Yes, but the guards say that there is no law here.”

And T said, “You know, Salim, I don’t believe that. I don’t believe
that there is anywhere on earth that there is not law. The question is
whether you can enforce it or not. And if we are going to have the law
enforced, we have to go to the Supreme Court of the United States and
win.”

Yeah, I was thinking kind of big.

Salim’s response was interesting. Salim goes, “Will that make me
famous?”

And I think now, as a lawyer, I answered him in a clear and concise
manner, “Probably.”

And he said, and I think in civil rights cases this would have been
the answer of every single one of the petitioners, “I dont want to be
famous. I want to go home.”

And I explained to Salim, I said, “You know, the only way home is to
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become famous.”

And he agreed to allow us to represent him. And the rest as you
might say is history.

Now, many people have called me and said I am a hero. I don’t think
of myself as a hero. I think of myself as someone that did their job.
Something that was expected no more or no less of anyone. But there
have been heroes and I would like to tell you about a few of them.

The first one is whenever they asked me, “What about your career
and didn’t you face pressure?” Well, 2004 was my 20th anniversary of
my graduation from the Naval Academy. And I went back to the reunion.
And I was a little worried.

But the first day I was simply kidded about being on TV all the time
and, you know, “What is like to be Hollywood?” No comments on what 1
was doing or the merits or the problems with it.

The next day was the football game, halftime, Navy is winning by
25 points. It was terrific. And I go out to my company tailgater. These
are the guys that I went through the Naval Academy with. They were
the equivalent of a fraternity. I think we were closer than a fraternity
because we went through four years, every day together from plebes to
first classman.

And during that halftime walking over to tailgate, I saw a guy that
I have known from the first day at the Naval Academy, who was now a
colonel in the United States Marine Corps. And Mark -- the best way to
describe Mark’s career is this: If they have shot at Americans in anger,
odds are Mark was being shot at. He simply was a Marine’s Marine.
The absolute epitome of an infantry officer, as good as they get.

And I was a little worried because Mark was cutting me off. Mark
maybe doesn’t understand. Maybe, you know, he is going to explain to
me, you know, hey, their is our side and there is their side.

And sure enough, he has me in the corner so to speak and he looks
me right in the eye and he says the following:

“The rule of law is what I fight for. Men die for this every day.” And
then in true Marine fashion, “Don’t be a chicken shit. Don’t you dare
back down. That is the only thing you could do that would make me
ashamed of you.”

So, afterwards I thought about that. Many days that it seemed a lit-
tle tough when I was there, no one shot at me today. No one has asked
me to die. They have asked me to do the right thing. Mark would expect
no less.

Right before we filed the lawsuit the Chief Defense Counsel at that
time was a guy named Colonel Will Gunn. Now, Colonel Gunn was going
to be, without any question, the first African-American Judge Advocate
General of the Air Force.

He was a graduate of the Air Force Academy, a graduate of the
Harvard Law School — and a White House Fellow. Those in the service
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know the jobs that you hold on the way to holding the highest job and he
had held them all. And he had done it superbly. And he had been asked
to be Chief Defense Counsel.

And a few weeks before I would file the suit, Colonel Gunn called me
into his office, actually just before he assigned me to Hamdan. He said,
“Charlie, I want you to know something.” He said, “I want you to know
that I put in my retirement papers.” \

I was shocked. “Why? You were going to be the Judge Advocate
General of the Air Force, why would you retire?”

He said, “Charlie, what we are doing here is far more important
than anyone’s career. And I cannot possibly make the decisions or ask
counsel to do what they need to do if I am protecting mine. So, I am
going to retire. T will see this through, but I have taken it out of the
equation.”

And then he asked me, he said, “Do you still want the Hamdan -
cage?”

And with an example like that, the easy answer at that moment in
time was, “Of course I do.”

Two other people who I believe are absolute heroes of this process
who gave up their careers and have not gotten an award, not a moment
of distinction for it, are two Air Force officers, Major Preston and Captain
Carr. They were assigned to the Office of the Prosecutor. And when they
watched some of the following taking place, they could not allow it to go
unreported.

The first was when they attended meetings with government offi-
cials wherein they were told if there was exculpatory evidence for any of
the clients, specifically how they were interrogated, that that evidence
would be in the 10 percent that the defence would never receive. And
when they confronted their boss afterwards saying, “We cannot allow
this,” he said, “Don’t worry. The system isn't set up for you to ask those
questions.” They asked them anyway.

When their boss reported that, “Don’t worry, gentleman, the juries
will be hand selected. We only need to make sure how this looks. The
outcome is predetermined.” They reported it.

When their boss had discussions with the nominated judge before
any trial had begun, they reported it. For this they were removed from
their offices. And they lost their careers, but they sleep.

As one said, “I cannot write briefs saying something is fair in a sys-
tem that I know is not and sleep at night.”

And T have talked to both of them, and they sleep fine. And I cer-
tainly hope if they come to Florida, you will remember their names
because they are lawyers worth knowing.

All of this system, as I said earlier, was justified on the idea that this
is a new war. This is new, that we somehow can protect our values this
time with bumper stickers. Bumper stickers like, “Well, soldiers would
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have to get warrants to search caves.”

And anyone who is in criminal law knows from Purduca that they
don’t have to get warrants to search hotels in a foreign country, much
less a cave. Simply untrue.

Or that somehow the magical rules of evidence would prevent evi-
dence from being put in if it was seized on the battlefield. I don’t know
about you, but I have never won one of these technical objections not
once, maybe I am just not that good of a lawyer.

I always hear this: “Counsel, that goes to weight not to admissibil-
ity. I am sure you will argue it ably in front of the jury. Thank you.”

The truth of the matter was, as I discovered throughout, that the
only reason that military commissions had been set up was to justify and
protect a series of interrogations that included leaving men nude in cells
at 50 degrees for days; the use of waterboarding; the use of denial of med-
ical services; continuous humiliation; solitary confinement for up to six
months during continuous questioning, things that our Supreme Court,
and even before we had had a constitution, had been considered
absolutely inadmissible in any court of law in the United States.

And so, military commissions rather than being brought to bring
law to a lawless battlefield, were created for the purpose of avoiding it.

Following the Supreme Court’s decision in Hamdan, Congress,
unfortunately, passed the Military Commissions Act. It changed and cor-
rected many of the mistakes, but it kept open that glaring exception
allowing coerced testimony, be it mental or physical, to be admitted in
the form of hearsay wherein it still would remain undiscoverable if the
agency chose not to turn it over.

It is an extraordinarily dangerous precedent, not only for our system
of justice but for our own service members. Because you see the law of
war cuts both ways. And as Senator McCain has pointed out repeated-
ly, there will be future battles. And what we say now we will hear tomor-
row for every service member that is incarcerated overseas or in some
future conflict will hear the words “unlawful combatant; no rights; and
if we interrogate you with a waterboard and you confess to war crimes,
well, that is a full and fair trial, isnt it?” That is the position of the
United States of America.

If we think that is fanciful, take a look at the British sailors that
were captured by Iran and within three days confessed to violating
Iranian national sovereignty. They all later recanted that. But if you
base it on their television statements, they would all be triable for acts
of aggression against Iran. So, it’s not fanciful.

Part of my defense is not just the defense of Hamdan, it’'s the
defense of every person in uniform who will take these risks in the
future.

Ultimately, however, I think that there is even a stronger reason.
And that reason, for the rule of law, came home to me when I was visit-
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ing my client’s family in Yemen. We spent almost 30 days with my
client’s family. My translator, I thought, well, three or four days, that’s
about what we will get to do the interviews and that sort of thing. And
he said, “You are going to Yemen, schedule a month.” And he was right,
we needed a month.

Among the things that he advised me was that I needed to make
sure that I had female defense counsel come with me.

He said, “You will need a western female to be able to identify. If
you are going to do this right, you have got to have one.”

So, I went to Colonel Gunn and we had female counsel detailed to
the case. And Susan did a terrific job. It was her first experience, out-
side of Canada, of having gone anywhere in the World, and we took her
to Yemen. It was something of a culture shock, but she did a fantastic
job.

On the last night my client’s mother-in-law, the grandmother of the
house, a woman somewhere between 60 and 70 years of age called
together all of the little girls of that household. Now, my client has two
daughters, Fatma and Selma. Fatma is now seven and Selma is five. He
had never met Selma. They have a lot of little cousins. A female domi-
nated household. They had to have at least 10 or 12 little cousins.

And she called all of these little girls up to the main room. And they
were in blue jeans and Care Bear T-shirts and they looked like little girls
the entire world over. Their clothes were faded. Some of them didn’t fit
as well perhaps. It’s not a rich family by any means. But their eyes were
bright and their faces shining and they were universal.

And she sat them all down on the floor and quieted them down the
way only a grandmother can. Now, that hush but firm tone that got all
of their attention and called for giggles. And when they were all looking
at her she said the following:

She pointed to Susan and she said, “She went to school. She stud-
ied very, very hard. She got very good grades. And now she is a lawyer.”

Then she looked at them and she said, “If you go to school and you
study very, very hard and get good grades, you can be anything.”

That’s the rule of law. It is a rule of law as in Dr. Martin Luther
King’s famous words, “One is judged by the content of their character,
not the color of their skin or their religion or their nationality.”

And she is Osama bin Laden’s worse nightmare. Because with her
opinions, and that promise is true, it’s over. We win. That is what victo-
ry looks like. That is what Mark fights for.

And I am proud to announce today that despite setbacks, some of
you may have heard of this and some may have not, the Supreme Court
has agreed to reconsider its denial of petition to restore habeas corpus to
Guantanamo Bay and will hear arguments in October. The rule of law
is alive and well.

Thank you very much.

MR. PILLANS: Thank you very much. Chester Bedell would
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indeed be proud. Commander Swift, you have the floor for any questions.

COMMANDER SWIFT: I would be happy to answer any ques-
tions. Yes, sir?

QUESTION: I dont know anything about the specific rules of the
Geneva Convention, but I heard it put forward that people proposing
your approach essentially put us in a well, a system where we are not
equal. That essentially these terrorists have never signed the Geneva
Convention and that by holding us to those particular rules, we are put-
ting ourselves in a situation like Vietnam. What is the response to that?

COMMANDER SWIFT: Well, first off, from Vietnam on, we pro-
vided Geneva Conventions protections.

Now, I would submit to you that if the United States is no longer
willing to have a regular court with all the guarantees recognized by civ-
ilized people and has taken the position that we can treat people in a
cruel and inhumane manner in our dealings, we are not the United
States, at least we are not to country I thought we were.

And in that sense by following the rules and what I told Congress
when asked this question was that, you know, each one of us knows this
in the room, that a trial says as much about the people who hold it as the
man being held accountable in front of it.

And if we are not willing to do those things, what dees it say about
us if we are willing to go down to their level, haven’t we already lost?

Yes?

QUESTION: You talked about your initial meeting with your
client. After it became apparent you weren’t going to plead guilty, what
access did you have and what restrictions during those —

COMMANDER SWIFT: After I sued, they decided it probably
would be a good idea that [ have access to him.

You know, at times Salim has been in solitary confinement for sig-
nificant periods of time. It’s been part of his mental health. It is the
most difficult thing to de, to go into Guantanamo Bay.

You know, it really has varied by the personality of individuals who
are there. I met some of the most humane and best people I have ever
seen working in Guantanamo. And I have met some of the people I am
afraid who have, you know, succumbed to propaganda.

It is an extremely difficult position where, you know, you are con-
stantly told that these people are the Godless enemy of you and they are
here to kill you. And the normal dynamics that work in a functioning
prison sometimes break down. At other times they have been extraordi-
nary. So, a daily experience has been both extraordinarily frustrating
and extraordinarily difficult. ’

And I will say this, one of the things that I have absolutely seen is
this idea that somehow lawyers would destroy the system has not played
out. The battle in Guantanamo Bay quite often is between al Qaeda and
the lawyers. The hardcore al Qaeda members want nothing to do with
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us. Absolutely nothing. Slowly we are ruining their propaganda.

And when a military officer shows up and starts fighting for the
rights of people, it kind of puts a lie to what Osama bin Laden says the
United States is about, that we all hate Arabs, have no sense of values,
no sense of morals, et cetera, et cetera, et cetera, and when a military
lawyer or a lawyer from a law firm in New York shows up who is giving
their time working overtime trying to get somebody that they never met
for no compensation a decent trial, that puts alie to a lot of these things.

So, al Qaeda, of course, tells them, again, that this is all subterfuge,
all this sort of thing. And the most frustrating thing is when the gov-
ernment unwillingly plays into the hands of the hardcore detainees.

And I have never said that there aren’t some people in Guantanamo
Bay who don’t need to be locked up for the rest of their lives, if not worse.
I haven't said that and I wont say that. It’s just I believe they can be
convicted very easily in regular courts. They seem to want to be con-
victed. But at least that has been my experience so far.

But there has been an ongoing struggle for those that have done
habeas work down there. Each time there is a setback or something, al
Qaeda and its strong sympathizers argue that you should give up. That
is no big surprise by the way. It happened at Nuremberg as well. The
hardcore Nazis who talked to the other members of the Nazi party to try
and talk them out of cooperating with their lawyers, saying it is all a
ruse, it’s all a lie, and they would believe what they believe until they die.

But there are many people who want lawyers, who understand.
Now, whether they are criminally liable or not, you know, our courts are
great at deciding that.

So, I am not hear to argue that my client should be released today.
If it’s bought to court, we will have that argument. We will decide it
there and the courts are great at that.

What I am saying is, let’s get on with the regular system and we will
get the answers. And most importantly, whatever the answers are, they
will be legitimate.

Yes?

QUESTION: What happens after you leave the service?

COMMANDER SWIFT: I will be pleased to announce that — and
I think they have already put out the press release. If they haven't,
please dont go run out — I will be a visiting professor next year at
Emory University. We are setting up a program on international
humanitarianism, which is another name for the law of war, and also
teaching evidence.

QUESTION: What happens to your client?

COMMANDER SWIFT: I will continue to represent him as part
of the deal that I got.

Yes?
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QUESTION: We hear prosecutors come talk to us sometimes.
They say I must tell you the Justice Department says I am speaking for
myself, not the Justice Department. Are you under any such restrictions
while still in the service?

COMMANDER SWIFT: Thank you for reminding me. My opin-
ions related to Mr. Hamdan are as defense counsel, and in that capacity
completely. So, I speak for myself. I have never reported to — I think
it’s pretty obvious they don’t represent the Department of Defense’s posi-
tion.

Let us remember something, and this is mainly my international
audience, you know, this is the greatness of the American lawyer and the
American legal system. If a college professor and a military officer get
together in a lot of countries in the World and come up with a plan to
oppose the president or the executive of that country, they have a word
for that, it’s called a coup. In the United States they call it Hamdan v.
Rumsfeld.

MR. PILLANS: Bill, we had to file papers with the Department of
the Defense to explain to them that he was coming down here and what
we were all about. But they didn’t put any restrictions on us, obviously.

COMMANDER SWIFT: And it is to their, I think, to give great
credit of the Administration that they have allowed this to go forward.
Although I disagree with many of the things the Attorney General has
done, I agree absolutely with what he said that, you know, “We will get
the best answers by having the best advocates on both sides.” That is
the necessity of the independence of the American lawyer.

QUESTION: Charlie, can you tell us, or maybe explain, a little bit
more of the effect of what you believe the Supreme Court’s reversal of the
ruling is today and predict best you can, and in your willingness, as to
how you think this will ultimately play out for those three or 400
detainees.

COMMANDER SWIFT: Well, the effect of the ruling was two-fold.
One, is the President could not violate a statute passed by Congress, the
Uniform Code of Military Justice, under his power of national security.

Well, that statute was and can be changed. That has actually far
more sweeping ramifications for those in this room than it did for my
client. The application was quite clear the day after Hamdan, that the
Administration’s position that the President could ignore the require-
ments of the statute was reversed.

So, you have that huge overall affect in the balance of our govern-
ment.

For my client and for cur conduct of war and for military personnel,
it has a second part that says the President must comply with the bare
minimum under any circumstances of Common Article III of the Geneva
Conventions, which requires a regular trial of Mr. Hamdan’s case. And
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that had, I think, a huge ramification.

And those concerned with human rights say that it is probably the
most important international human rights case of all time and will play
out and have a huge influence in the World over time. And I hope so. I
really do.

We thought that was the end of it. Today as I announced, it’s not the
end of it. The Supreme Court has changed their minds and they will now
hear the Boumediene case this fall in October to determine if habeas cor-
pus comes in.

The only purpose for Guantanamo Bay, because it is a lousy place to
have a prison, it is extraordinarily expensive, three or four times what it
would cost in anyplace in the United States, because we have to make
our own water. Cuba doesn’t give us any water.

Secondly, is the Cuba thing. Let’s see, I am going to build a maxi-
mum security prison within 2 miles of the only country in the western
hemisphere in which I have no extradition treaty whatsoever. Where
Carlos Rameriz Sanchez hung out for ten years faithfully in Havana. So
the detainee is in hell. That’s probably the only place you could escape
on the earth and stay escaped. So, that doesn’t make any sense.

The only purpose in Guantanamo Bay was to avoid the federal judi-
ciary. So, if habeas is restored and the judiciary cannot be avoided, the
purpose for Guantanamo goes away.

I said from the beginning one of the real problems with
Guantanamo Bay when we chose to move into this political sphere, call-
ing it the judicial sphere, was that the trials were forever tainted as
political. And in a political trial no one will be the winner. The United
States can’t possibly win a political trial with the World watching. The
convictions will become meaningless and worthless. They don’t establish
what we wanted in the first place. And we all know the appearance of
justice is every bit as important to having justice as the actual thing.

I believe that if habeas is reinstated that it would certainly support
what General Powell said, “It will be closed.”

I think Guantanamo’s days are numbered. The question is how long
we continue to take hits for it until we close it.

Yes?

QUESTION: I just finished the book, The Looming Tower.

COMMANDER SWIFT: Yes.

QUESTION: And I recommend it.

THE SPEAKER: Oh, absolutely. And I know a lot of people in it.

QUESTION: A marvelous presentation. I must be frank, I am not
so concerned about the rights of some of those people that are in
Guantanamo, but I am very concerned about the rights of the JAG offi-
cers. It’'s been 50 years since I was one.
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But I don’t understand when we were told to serve as prosecutors or
defense counsel, we were to do it with all the capacity that we had and
not to take any prisoners, has that changed now?

COMMANDER SWIFT: No.

QUESTION: Has your career been —

COMMANDER SWIFT: You know, the unique part, sir, that I
strongly — for those of you who have influence at the Bar on how to fix
something, this organization should fix it.

Two problems with my career — and I do not (inaudible). Let’s start
with that. One, Admiral McDonnell is trying to fix this. Inside the Navy
JAG Corps, there is no real long-term career path for trial advocacy. If
you are a trial attorney, you face real difficulties to promotion in the first
place.

As a defense attorney, it gets tougher because no one evaluates you
on what you do. I was essentially, on independent duty for four years,
which meant that my fitness report read not observed. Wonderful com-
ments, “not observed,” because direct supervision would be problematic
in how they set up the office because Mr. Haynes wanted control and
supervised part of it. So, he had control but in one sense it was an
absolute kill for me to spend four years out of the mainstream.

I think that the military has a huge need for trial advocates within
it. Because although we don’t do as many cases, what history has shown
is that we do huge cases and they need to be done well. And then, again,
everyone wins if you have the best people on it. And I fully, if we are
going to go forward with some sort of military system at Guantanamo
Bay, that needs to get fixed because there is an absolute chilling effect.

Now, I went into this understanding where I was going to go. I had
talked to Colonel Gunn about it and made the decision. And, you know,
other than being a visiting professor, the only thing I ever wanted to be
was a trial lawyer.

If they said you cant be a trial lawyer anymore, I would say it’s time
for me to go. You know, that is what I love. This was the opportunity, for
my viewpoint, to do what I love for the things that I love.

But that is not, you know, I cannot expect that from every single
person. And I do think it is having a chilling effect. I can only speak to
the Navy, but on both prosecution and defense side, not one person who
has been assigned to the office on either side has been promoted.

It’s the end of extremely able lawyers, and I am not putting myself
in that group. It is the end of their careers. And at some point you are
going to stop getting the kind of quality representation for both the gov-
ernment and defense that I think everybody agrees has to happen.

So, speaking to the right group, is my way of looking at it, is that
you should put pressure on the congressmen and on others to make sure
that there remains a viable trial system in all services.
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Quite frankly, whether it is Habeed or whether it's Abu Ghraib,
whether it’s commissions, you know, these are highly public trials where
our country’s reputation is on the line. And both the accused and the
country need the best representation. And I don’t think you can do that
if you don’t have a career system. And I am — trying, but it'’s an uphill
battle.

(Whereupon, this concluded this proceeding.)
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