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A, Introduction

While protocol naturally calls for an expression of appreciation at being
invited to speak to such a distinguished gathering of American lawyers,
I offer it with a particularly genuine spirit on a number of counts. Firstly,
of course, by reason of the sterling list of Bedell Memorial Lecturers
which, for better or for worse, I am now about to join. While it was never
my privilege to meet Chester Bedell, his reputation goes resolutely
before him. He represents an advocate hero to anyone who learns of his
exploits, your guest today included.

Secondly, as a direct result of our generous welcome by lawyers in your
great country during my year as President of the American College of -
Trial Lawyers, Alison and I have reaffirmed our lifelong affection for
Americans and things American. Canadians share the pain of your situ-
ation expressed by encounters around the world at the moment and the
impact upon your communities at home. The tradition of our friendship
extending over almost five generations remains the most notable of any
neighbors throughout the world.

Your invitation extended to me to be here today is a truly special sup-
plement to our wonderful year of travels in America in connection with
my duties with the College. Please accept our deep expression of grati-
tude for your kindness in having Alison and me as your guests.

B. Traditional Views of the Independence of the American
Lawyer

It would be presumptuous indeed for me to attempt to embellish the
superb successive analyses of the elements to be found in the institution
of the independence of the American lawyer delivered by those who have
gone before me on this platform. Several expressions of the notion of
independence of the Bar, such as independence of lawyers from govern-
ment and the state; independence of lawyers from the institutional pub-
lic; independence of lawyers from their clients and general freedom to act
in the best interests of their clients, have all been thoroughly assessed
by keener analysts than your present guest.

Still, the subject of the independence of the Bar lends itself so thorough-
ly to revisiting that it is impossible to address it without uncovering
fresh nuances which merit our consideration. I would like to focus upon
the independence of the lawyer from the power of the state and more
particularly on the link between the inter-independence of Bench and
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Bar in the effective generation of independence from government. By
focusing on experiences in other countries, it is possible to extract some
lessons about the reality that the independence of the American lawyer
cannot, by reason of misguided incursions by contemporary govern-
ments, be treated as an inviolably accepted principle in practice.

C. The Bench & Bar

In truly free societies, the importance of the independence of the third
branch of government, the Bench, is readily understood. Its absence in
totalitarian societies defines true freedom and the lack of it. It is the core
piece in the structure of democratic institutions. The principle is well
understood but there is somewhat less attention paid to its relationship
to the institution of an independent Bar. A truly independent judge is
able to weigh in equal measure and with equal commitment and fervour,
options which will include those which constrain, limit and circumscribe
the power of the state. Without this freedom, independence is an illusion.
Most importantly, the exercise in practice of juridical freedom demands
for its efficacy an independent Bar. Unless lawyers are free to advance
arguments which circuamscribe the power of the state, the court cannot
be expected with credibility to develop and execute appropriate state-
ments of principle. The courts weigh and settle upon constitutional alter-
natives advanced by lawyers free from government constraint in the
choice and assertion of such alternatives.

This notion is well-illustrated in numerous judicial pronouncements, for
example, as in the case of Legal Services Corporation v. Velazquez ' in
which the Supreme Court determined that a legal services program for
indigent persons, who were clients of welfare agencies, which purported
to limit the scope of constitutional initiatives which counsel could
advance under the program to those which did not impact directly or
indirectly on the welfare system itself, was unconstitutional. Relying on
the principles enunciated in Marbury v. Madison,? the Court concluded
that the restriction was unconstitutional because an independent judici-
ary demanded an independent Bar which the restrictions in question
undermined. How can the constitutional validity of a statute be tested if
lawyers are constrained by the state in the arguments which they may
advance?

In the celebrated case of criminal contempt involving Thomas C.
McConnell,? the Court reaffirmed that an independent judiciary and a
vigorous independent Bar are both indispensable parts of our system of
justice. Thus it is the link between an independent Bar and the Bench
which contributes to the guarantee of judicial independence. The inter-
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fiepgndence of both of these principles at work in the administration of
justice has been frequently noted in the jurisprudence of both of our
countries.

D. The Independence of the Bar in Other Countries

In addressing the subject of the independence of the American lawyer,
and its interdependence with judicial independence, it is useful to briefly
explore the experience of other countries and cultures, specifically those
countries where independence of the judiciary is either non-existent or
suspect. Just how independent is the Bar in Asian, Eastern European
and African countries? In considering this subject, it should be remem-
bered that information about these countries is time-sensitive. Its cur-
rency should be tested against the fact that in 2005 the ABA ratified the
so-called Statement of Core Principles signed by 40 countries calling for
an independent legal profession. How this initiative has, or will, impact
on current practices in these countries is a subject for future study.

1) The People’s Republic of China

Probably the best illustration of the weakness of the notion of the inde-
pendence of the Bar in an industrialized society is the situation in China.
While the Communist traditions of that country contribute to the pic-
ture, contemporary events demonstrate that the independence of the
Bar is not a given in societies merely by reason of the development of a
market-oriented economy.

Al Young of the Georgetown University Law Center has written an
interesting article entitled “The Continuing Lack of Independence of
Chinese Lawyers.” It contains very instructive illustrations of the real
meaning of the independence of the Bar and the challenge of creating
and maintaining it in a complex emerging society. Obviously in China
the freedom (or lack of it) of Chinese citizens to act in ways that diverge
from government interests is the chief characteristic of the society.
Professor Young gives an account of the situation of a Chinese citizen,
Guo Quoting, a prominent and successful maritime lawyer, who took up
the cause of Zheng Enchong, also a lawyer, who had been jailed on
trumped up security fraud charges arising out of his representation of a
citizen who had been dispossessed of his home and property in the gov-
ernment’s aggressive modernization of Shanghai. Enchong’s sin was fax-
ing an account of the plight of his client to a human rights organization
in the United States. For this indiscretion, he was summarily jailed. No
mainline lawyer would represent him for fear of being blacklisted.
Quoting, the maritime lawyer, was a classmate of Enchong’s and under-
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took to represent him. Quoting was subjected to enormous pressure to
drop his appeal of Enchong’s case. He was repeatedly visited by govern-
ment authorities and faced multiple threats of retaliation and addition-
al perils. In due course, his shipping clients began to leave him.
Eventually he was forced to give up his practice entirely.

The plight of both Quoting and Enchong is all about the independence of
the Bar. As Professor Young points out, during the cultural revolution,
lawyers were persecuted in a wholesale manner and the profession was
effectively shut down. With the industrialization of China in the Deng
Xiaoping regime, the profession re-emerged because the presence of
lawyers and their professional input were essential to the creation of a
legal structure. It is reported there were 2000 lawyers practicing law in
China in 1978 and there are over 128,000 today. Originally, their duties
were defined as involving the protection of the State on the theory that
collective interests outweighed the interests of individuals. With the
introduction of the market economy in the mid 80’s, the Government
sought to decentralize the legal services sector with the introduction of
non-State owned firms with lawyers beginning to represent clients in
conventional fashion. In spite of these dramatic changes in the economy,
the legal profession is not truly free and independent in China even
today. Constitutionally there is no independent legal profession, as we
know it, even though there is a recognition of lawyers’ responsibility to
deliver services to society rather than to the State. Quoting’s case
demonstrated that the guarantee of the right to defend clients in many
cases is an illusion. The Lawyer’s Law, which was passed in 1996 and
purports to develop independence, is cast in the language of independ-
ence in the sense of protecting lawyers from interference and abuse.
Nonetheless, there has been an express rejection of the notion of a free
and independent profession. Ninety-four percent of the lawyers surveyed
in 1993 experienced interference in their legal work. The adequacy of
reform in China continues to be suspect.

2) Azerbaijan

Although perhaps not as deeply rooted as the situation in China, a sim-
ilar situation has existed in Azerbaijan, a former Soviet republic, now an
independent European nation with significant energy resources. It rep-
resents a good illustration of conditions at the Bar in that part of the
world. As a product of the Communist era, not only has there been no
tradition of an independent Bar, but the legal profession has tradition-
ally been controlled by the State. In view of the market-based economy
which has developed in Azerbaijan, efforts have been made in recent
years to privatize the Bar. The difficulties in making headway in this are
an illustration of how ingrained the State role in the exercise of the
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rights of the citizen in practice actually is. In a Report to the Commission
on Security and Cooperation in Europe delivered in May 2000,
Catherine Fitzpatrick outlined the Azerbaijani situation. As noted by the
author, recently efforts have been made to privatize the Bar with mixed
success. The Collegium of Advocates is a State-sponsored organization
equivalent to the professional regulator in Western democracies. It exist-
ed during the Soviet era and has never effectively shaken its adminis-
trative and political control by the State. It acts as a practical form of dis-
cipline between the interests of the State and the Bar and effectively
chills any practical effort to develop independence. As Ms. Fitzpatrick
points out, while it is independent of the Ministry of Justice, it is gov-
erned by the State’s political agenda. The Collegium “knows what is
politically acceptable to the presidential administration and the
Ministry of Justice” and governs its affairs accordingly. It works its con-
trol over the advocates by controlling the delivery of legal work and the
payment for legal services. A significant contribution from legal fees is
diverted to the Collegium to cover the cost of its operations. While there
is apparently no direct interference in attorney-client relations, there is
subtle pressure associated with an inability to find cases to assign to
lawyers, which effectively results in a lack of independence. Paying
clients find their way to lawyers who understand the Collegium’s mes-
sage in terms of the interests of the State. The Collegium enjoys a
monopoly in the defense of criminal cases which is entirely inconsistent
with the development of an independent Bar and there is an unhealthy
relationship between the judiciary’s determination as to who may act as
defense counsel in individual cases working through the Collegium. Not
unlike the situation in China with the Lawyers’ Law, the new law on
advocates and advocate activity which was generated in 2000, instead of
freeing up lawyers in the interests of independence, in fact results in a
strengthening of the Collegium’s contrel. On close examination, it turns
out that the administrators of the Collegium are appointed by the
Executive and Judicial branches, which again undermines the inde-
pendence of the Bar.

In summary, far from Azerbaijanis freely consulting an independent, pri-
vate Bar, they will find themselves consulting lawyers effectively nomi-
nated and controlled by the Collegium, which enjoys an unhealthy posi-
tion under the umbrella of the State and undoubtedly chills independent
action by the Bar. Again, as Ms. Fitzpatrick puts it in her report, “any
democratic society must create a system for credentialing lawyers; this
is not at issue. But such a credentialing body must be legitimized
through participation by respected jurists, and if housed in the State
itself, must have the respect and cooperation of the genuinely independ-
ent Bar with the primary focus being professional self-regulation. This
has not been the case in Azerbaijan.”
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3) Iran

The situation in Iran presents the most absurd departure from any sem-
blance of independence of the Bar. In accordance with a Report of the
International Commission of Jurists published on August 27, 2002,° not
only is the judiciary not free from government interference in Iran, but
the arrangements for the representation of parties accused of crime by
lawyers is indefensible, even by loose international standards. Thus,
assigned lawyers typically assume a passive role. There is almost no dis-
cipline of the Bar by the Bar Association and many accused persons,
including members of the media, have complained of the passive role of
lawyers arguing that they are nothing but agents of the State. Not only
is the Bar beholden to the judiciary, but the reasons therefore can easily
be taken from an examination of many cases of aggressive behavior by
the courts against lawyers doing nothing more than executing their pro-
fessional responsibilities.

For example, lawyers Mohsen Rahami and Shirin Ebadi were accused of
the crime of “disturbing public opinion” by distributing a video cassette
outlining their complaints against the State during the course of a trial.
The lawyers were held for weeks in pre-trial detention without access to
counsel, and ultimately sentenced to long prison terms. Nazar
Zarafshan, who represented the families of serial murder victims, was
arrested and charged with “revealing State secrets” and “engaging in
propaganda against the Islamic system.” Mohsen Saidzadeh was arrest-
ed without a warrant and convicted based upon his criticism of the legal
situation of women under Iranian law and his advocacy of the equality
of men and women. He was held incommunicado in detention and has
been banned from practicing law for a period of five years. Other exam-
ples are legion. Suffice to say that the judiciary is an instrument aggres-
sively at work in Iran in preventing the development of any semblance
of an independent Bar. The totalitarian nature of life in Iran is epito-
mized by the situation of its judiciary and its lawyers.

Amnesty International has recently reported’ that in spite of the require-
ment of access to legal services provided by an independent legal profes-
sion as contemplated by the “Basic Principles on the Role of Lawyers
Adopted by the 8th United National Congress on the Prevention of
Crime and Treatment of Offenders,” there appears te be no doubt that
even to this day in Iran, the notion of fair trials is at risk and the concept
of a free and independent legal profession is an illusion.

4) General Observations Relating to Other Countries

While information gathered about these societies is time-sensitive and
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improvements do occur, it is nonetheless obvious that a truly independ-
ent Bar is absent in every case. More important, as corollary, or a con-
nected consequence, the reality is that in none of the countries discussed
is there anything which could seriously be described as an independent
judiciary. Furthermore, studying these situations, one could be forgiven
from despairing as to whether it would even be possible to develop an
independent Bar in a society unwilling to emerge, in a complete sense,
from the trappings of a totalitarian tradition. But the absence of an inde-
pendent Bar is not confined to these societies, as the tragic situation in
Zimbabwe illustrates.

5) The Situation in Zimbabwe

In December of 2004, the International Council of Advocates and
Barristers issued a Report by five common law Bars into the state of jus-
tice in Zimbabwe. Three years earlier, in its April 2001 report® on the
subject of interference by the government with lawyers, the IBA indicat-
ed that with certain exceptions “there is no evidence of such interference.
The lawyers of the country are able to to about their business which
include for some representing white farmers.” Three years later, in its
2004 report,’ the International Council of Advocates and Barristers
described an entirely different situation. Citing chapter and verse, iden-
tifying individual events involving named members of the Bar who had
been, as a result of their political activities in representing persons at
odds with the government, unlawfully detained and physically assault-
ed by police and denied the opportunity to represent the institutions of
government as lawyers practicing in the State. There are clear and open
instances of abuses of members of the Bar which make a mockery of the
notion of independence, leading to the Council’s conclusion that the legal
system, embracing as it did an independent Bar, has been distorted and
subverted for the illegitimate maintenance of political power. This in a
country claiming common law roots in the hands of an authoritarian
anti-democratic figure in President Mugabe who, apart from his policies,
and apart from having other anti-social effects, is undermining the inde-
pendence of the legal profession. A great and time-honored tradition is
being wasted on the alter of abuse and expediency in Zimbabwe.

E. Just How Robust is Our Notion of an Independent Bar in
Qur Own Societies

1) Vigilance at Home
a) Introduction

Events in North America and Europe over the last decade teach us that
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in spite of its underpinnings throughout our mutual constitutional his-
tories, the maintenance of the independence of the lawyer in our soci-
eties is not immune from risk. Misguided reform frequently has as its
object common law traditions, the judiciary and lawyers. We must be vig-
ilant to prevent government incursions into democratic institutions such
as the independence of the Bar. Tried and true traditional values are fre-
quently undermined by the perceived wisdom of novel ideas.

A case in point with which you are no doubt all familiar relates to money
laundering initiatives. In 1990, an international consortium of member
states established the Financial Action Task Force (FATF). It purpose
was to develop initiatives to control the movement of money across bor-
ders and money laundering associated therewith. All of the leading
Western nations in the then Group of 7 were part of the initiative, includ-
ing Canada and the United States. In 2002, the Task Force produced a
consultation paper proposing to extend the so-called “gatekeeping”
function to a number of professional groups including lawyers. The con-
scription of lawyers for this money laundering endeavor would have us
investigating clients, identifying particular transactions, and maintain-
ing records involving sums of money which may have been associated
with money laundering. Many of the consultation paper’s proposals were
deemed acceptable, including the maintenance of records. Neither of
these, as examples, affected the confidentiality or privilege associated
with attorney-client information. Two aspects of the initiative, however,
immediately caught the attention of the legal establishment in the
United States, including the ABA - specifically the notion of the legisla-
tive initiative creating an obligation upon lawyers to report to law
enforcement agencies so-called “suspicious transactions,” with money
laundering in mind with the knowledge that such reports were being
withheld from the client through so-called “no tip-off provisions.” Thus
lawyers were being conscripted to report to the government on “suspi-
cious transactions” involving their clients with whom they had a confi-
dential relationship in circumstances in which it would be unlawful to
advise the client that such ‘suspicious transaction reports” were being
made.

The ABA was invited to comment and in 2003 an elaborate report™ was
delivered. Those aspects of the initiative which were considered accept-
able were identified, but the Special Committee struck by the President
of the ABA was very aggressively negative on the requirement for suspi-
cious transaction reports being imposed on lawyers, particularly in the
environment of withholding advice of such report from the clients.
“Suspicious transaction reports” obviously impinged on the notion of
client confidentiality and the “no tip off” provisions engaged the lawyer’s
duty of loyalty to his client. The planned legislative scheme would have

P
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turned a trusted adviser into a government informant. It is pointed out
in the ABA report that introducing an exception from the reporting obli-
gation for privileged information, which was part of FIFA’s recommen-
dation, would be of little value because the regime itself would seriously
chill the development of privileged relationships. The whole scheme
would inhibit the seeking of legal advice in the face of the prospect of
being reported to government. The independence of the lawyer would be
undermined by his recruitment as an agent for the State. No doubt in
major part by reason of the intervention of the ABA, the objectionable
provisions have never been implemented.

0ddly, and interestingly, and perhaps as a cultural comment on my own
country, in Canada similar recommendations were actually implement-
ed on an earlier occasion. In October 2001, the Government of Canada
established a gatekeeper regime which imposed on lawyers an obligation
to report suspicious transactions and to withhold the fact of reporting
from their clients.”? There was an immediate outcry in the profession and
the Law Society of British Columbia, the regulatory agency for that
Province, commenced proceedings in the Supreme Court of British
Columbia against the government. In an unprecedented judicial deci-
sion, the Court issued an injunction restraining the government from
executing the objectionable portion of the legislation and suspending the
operation of the regulation which required lawyers to report suspicious
transactions and withhold the fact of reporting from their clients. Each
of the agencies which regulated lawyers across the country commenced
companion applications and ultimately the Government of Canada suc-
cumbed, discontinued its resistance and thus the offensive portions of
the legislation are no longer a threat to lawyers and the public in
Canada.

A careful analysis of the history of these Task Force initiatives demon-
strates two features which are particularly troubling. The first is, with-
out any apparent recognition of their fundamentally different roles in
society, the equating of lawyers with accountants, that is to say profes-
sionals who, in the course of delivering professional services, are likely
to gather information of interest to the State from their clients. The sec-
ond is the alarming fact that undoubtedly many of these initiatives were
designed and developed by lawyers. None of the lawyers involved appar-
ently recognized anything offensive or indeed remarkable about the ini-
tiatives in question. In other words, lawyers treated members of their
profession as being in no different position than other professionals and
saw nothing in the least alarming about recruiting lawyers as agents of
the State in the assembly and release to the government of confidential
client information.

These events and others should be a call to arms to the profession in both
our countries. Misguided legislative initiatives must never be permitted
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to invade the cultural and constitutional tradition of the independence of
the American lawyer. We must continue to defend our core values
against all comers, particularly well-meaning social scientists who func-
tion as the servants of government institutions.

b) Exporting the Experience of the Independence of the
American Lawyer to Other Societies

As principal custodians of a tradition of independence of the Bar, coun-
tries such as yours and mine have a responsibility in the world commu-
nity, particularly the third and under-developed world, to monitor and,
where appropriate, proselytize effectively on the importance of the inde-
pendence of the Bar in a free society. Historically, much has been done in
this area in the past but energetic efforts in the direction of reform are
particularly urgent presently in view of the limited success achieved in
democratization, particularly in Middle Eastern and Third World coun-
tries.

An illustration of the value of such initiatives can be taken from the
defense of Karpal Singh,”® a Malaysian lawyer, who was charged with
sedition in consequence of a remark which he made in open court in the
course of the defense of the Deputy Prime Minister of Malaysia, Anwar
Ebraham. Mr. Ebraham had been charged with sodomy based upon
what was largely seen as a fabricated body of evidence, and while incar-
cerated during the trial, there was evidence that he had been poisoned.
His counsel, Mr. Singh, addressing the judge, stated that there was a
suspicion that someone wanted to get rid of Mr. Ebraham and that “it
may have been a person or persons in high places.” This was interpret-
ed by the presiding judge and the prosecution as an attack upon the
Prime Minister. The sedition charge resulted. As a result of an outery
from the organized Bar in common law countries, including Britain,
Australia and indeed Canada, after two years and many abortive efforts
to bring the case to trial on behalf of his client, the presecution ulti-
mately withdrew the charge against Mr. Singh as a result, in the public
prosecutor’s words, “of numerous representations from domestic and
international legal bodies.” The charges against Mr. Singh were a direct
attack upon the independence of the Bar which no doubt would have had
even more egregious ramifications for Malaysia were it not for the
aggressive interventions of the community of lawyers from free societies
elsewhere in the world.

As noted, the Singh case illustrates the importance of Americans, not
only defending the independence of the Bar at home but also, utilizing
the American experience, as a basis for reforms in countries, whatever
appearances might suggest, which do not fully embrace the notion of an
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independent Bar, and inevitably in consequence, the companion notion
of an independent judiciary."

F. Conclusion

The lessons to be take from the independence of the Bar at home, and
the frequent lack of its expression abroad are, firstly, that a culture of an
independent Bar cannot easily be constructed out of graduql refornqs in
an entrenched totalitarian system. Conversely, the commitment in a
democracy to the idea of the independent lawyer can no longer, in diffi-
cult times, be assumed. It must always be taken as a notion at risk and
deserving of aggressive protection. The preoccupation in contemporary
society with the concepts of “openness” and “trangparency” ’ghregtens
attorney-client confidentiality which is a precondition to vvprkmg inde-
pendence for the lawyer. Furthermore, the failure of reformists to recog-
nize the distinct difference in their roles between professional groups, in
particular lawyers and accountants, both coincidentally custod1an§ of
confidential information, with the former in entirely different constitu-
tional circumstances from the latter, is an enemy to an entrenched
notion of independence. The most troubling feature of all is that so-called
reforms which threaten the independence from government of the
American lawyer are more often the work of persons trjained in our own
profession. Ever-vigilant education is necessary, partlcularl‘y from the
practicing Bar, to avoid a situation in which we are undermined by our
own.

As others have noted, Chester Bedell once said that he had only one
speech to give when addressing a group of lawyers...he woyld 1nev1!:ably
say “that the preservation of the independence of the Bar is essential to
the preservation of freedom.” American social institutions have mu_ch to
recommend them to Third World countries. Not the least of these insti-
tutions is the independence of the Bar. In these difficult, and in many
ways, tragic times in our relationships with societies beyond our shores,
we should resolve to parade and promote, in the most persuasive man-
ner possible, the notion of the independent lawyer. As Mr. Bgdc_all repeat-
edly noted in speaking of the independent American lawyer, it is an idea,
“which is essential to the preservation of freedom.”

David W. Scott
Borden Ladner Gervais LLP
Ottawa, Ontario, Canada
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