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The Chester Bedell Memorial Lecture on ““The Independence of the
American Lawyer” is an annual event at the Trial Lawyers’
Section luncheon meeting at the Convention of The Florida Bar.
The Bedell Foundation, which receives tax-deductible contribu-
tions for support of the Lecture, was created by the Jacksonville
Bar Association in 1981, to belp preserve the independent bar and
to extend that sense of bistory, duty and destiny that Bedell
exemplified in more than 50 years of practice in the courtrooms
of Florida.




ROXANNE BARTON CONLIN,

who entered upon her term as President of ATLA shortly after
delivering the Seventh Bedell Lecture to The Florida Bar, laid the
foundation for her career at Drake Law School where she was one
of three women enrolled in 1963. At the age of 21 she graduated
second in her class. Later she founded the Iowa Women’s Caucus
which advocates women’s and children’s issues in the Iowa
Legislature. In 1976, McCall’s magazine named Conlin among six
American women deemed qualified to be United States Attorney
General.

Conlin’s public service has also included service in state and
federal governments. She directed the civil rights section while ser-
ving as an Assistant Attorney General of Iowa, and was U.S. Attorney
for the Southern District of Iowa before entering and winning
Iowa’s 1982 Democratic primary for Governor.

Conlin is the first woman president of the American Trial
Lawyers Association. She maintains her practice in Des Moines,
specializing in claimants’ cases involving sex crime, harassment and
discrimination.




“THE INDEPENDENCE OF THE AMERICAN LAWYER”

MS. CONLIN:

I am honored and delighted to speak with you today on the
“Independence of the American Lawyer’’. I want to focus on the
civil justice system, and specifically on tort law and the role it plays
in our society.

I practice principally in the representation of people. I repre-
sent people who are hurt in car crashes, or by products, or by
careless doctors. I am the kind of lawyer who represents people
‘damaged by discrimination on the basis of immutable characteristics
or by sexual harassment. I am the kind of lawyer who sues landlords
and shopping centers on behalf of rape victims, who represents
adult women in lawsuits against their fathers who committed in-
cest against them when they were little girls. I am the kind of lawyer
under attack by the President, the Vice President, the media and
the public. And, I am very proud of what I do.

Lawyer bashing has always been a kind of national indoor sport,
but now we have become the scapegoats for all of society’s ills,
from lack of productivity to increased health care costs and de-
creased availability, increased insurance premiums and lack of
coverage: :

Most people have no idea what the civil jury system does and
and what it means, unless or until they, or someone they love,. is
injured by the acts of another. But we trial lawyers must under-
stand and articulate the role that system plays in our democracy.
If we are to fulfill the legacy of Chester Bedell and preserve the
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independence of the Bar, it is time for us to speak up and to speak
out, because we are truly in danger. The system in which we labor
is under concerted and occasionally vicious attack.

The concepts on which our system rests are not new. In fact,
the code of Hammurabi, effective in the 18th Century B.C., pro-
vided that if a house collapsed and killed the occupants, the builder
of the house would be executed.! You simply cannot get any
stricter than that.

Under the old common law of England and Colonial America,
everyone was responsible for injuries inflicted on others, regardless
of fault. The concept was one of absolute liability, not just strict
liability. 2

As industry and railroads expanded in the 18th Century, they
left accident victims in their wake by the hundreds of thousands.
The old tort law that made the injuring party absolutely liable was
an inconvenience to the Industrial Revolution, so the courts changed
it. The new concept was fault or negligence, plus assumption of
the risk and contributory negligence.

The Iroquois fire disaster occurred near the turn of the cen-
tury. The building was claimed to be fire proof. Five weeks after
opening, 1,900 people were crowded into a 1,600 seat theater. A
fire started on the stage and the fireproof curtain failed to go down.
The balcony was sealed off with two heavy iron gates. Eleven of
the theatre exits were locked and bolted. It was gutted in 15
minutes, and 602 people died. There was no criminal prosecution.
The civil litigation lasted for years. While a few of the families
received $750, most received nothing.3

In the Triangle Shirtwaist fire, 145 lives were lost because of
intentional violation of laws intended to protect workers. Those
responsible were acquitted of criminal charges. They paid about
$75 each for the deaths of one-tenth of the plaintiffs. 4

It is different today because of the redevelopment of strict
liability, and because of a sophisticated trial bar. '

The civil justice system serves the public in four important
ways:
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1. It provides compensation to victims.
2. It deters misconduct and punishes those responsible.

3. It prevents injury and death by focusing the removal of
dangerous products, and the discontinuation of dangerous prac-
tices. It also encourages improved safety.

4. Tt calls the attention of the public to information on
dangerous practices and on defective products.

The compensation of victims is generally understood, but the
public and some public officials — do not always understand the
documented health and safety impact of civil lawsuits.

The National Safety Council says in the last ten years the fatal
accident rate has dropped by 10%.5 The National Safety Council
attributes this decrease to Ralph Nader, the consumer movement,
improved safety and better medical care. Underlying improved safe-
ty and better medical care are civil lawsuits. ‘ o

Sports Illustrated reported that for the first time in 60 years
no player died from football injuries. Safer helmets are the principal
reason. Even Sports Illustrated recognizes that a reason for safer
helmets is lawsuits against the manufacturers of unsafe helmets. 6

The Conference Board of New York, in a 1987 report, surveyed
the risk managers of 232 U.S. corporations with annual revenues
of at least $100 million. The report concludes, ‘“Where product
liability has had a notable impact — where it has most significantly
affected management decision-making — has been in the quality
of the products themselves. Managers say products have become
safer, manufacturing procedures have been improved, and labels
and use instructions have bécome more explicit.”” Almost one-third
of the manufacturers surveyed acknowledged that the product
liability had led them to improve the safety of their products.’

Why then has there been a concerted effort to destroy the civil
justice system? Why is the system under attack? There is an easy
answer: it works too well. Victims are compensated. Wrongdoers
are forced to provide for their victims. Sometimes if wrongdoers
act intentionally or recklessly, juries punish them through punitive
damages.
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There has been a purposeful campaign to build a whole set of
myths about our jury system. We can summarize those myths as
follows: Out-of-control juries and the ballooning number of lawsuits
in this litigious society have caused a crisis in the insurance industry,
a crisis in competitiveness, a crisis in health care, which can only
be solved by tort ‘‘reform.”’ They bolster these claims by citing ab-
solutely outrageous ‘‘horror” stories about what silly juries have
done in particular cases.

Vice President Dan Quayle, in his speech before the American
Bar Association in August of 1991, claimed, ‘‘In 1989 alone, more
than 18 million civil suits were filed in this country — one for every
ten adults — making us the most litigious society in the world.”
The fact is that that 18 million figure includes every small claims
complaint, every divorce and much more that doesn’t and couldn’t
impact on competitiveness. In 1989 the number of tort cases
reported in the state courts, which handled 98% of our litigation,
was 447,374.8 Newsweek reported that the number of civil
lawsuits filed in federal courts have decreased since 1985, excluding
asbestos cases.?

Vice President Quayle in that same speech asked, ‘“‘Does
America really need 70% of the world’s lawyers?”’ My first response
was, ‘‘Yes, if we want 70% of the world’s justice.”” However, the
claim that we have 70% of the world’s lawyers does not hold up
upon examination. In order to reach that figure, it is necessary to
count every single person admitted to the bar in the United States
and compare that number with only those people who actually go
to court in the other nations. In reality, the per capita number of
lawyers in Japan and the U.S. is every similar: Approximately 1 per
700 population. 10

Doctors are a special case. They just simply want out. They
do not wish to be sued, a common enough feeling. They, however,
have life and death power over us, and potentially they have the
clout to get it done. There are several recent studies that support
the claim that the cause of medical negligence lawsuits is medical
negligence. Harvard recently released its study of New York hospital
admissions. 11 Using 1984, and a very consecutive definition of
what constitutes malpractice, these Harvard doctors estimated about
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30,000 injuries and 7,000 deaths. The most startling finding was
that malpractice occurs about eight times as often as claims are filed.
Doctors and hospitals who are constantly complaining about a
malpractice crisis, and who assert that their patients sue them at
the drop of a hat, are simply wrong. They do not get sued nearly
as often as they should.

In an article entitled, ‘‘How Doctors Have Ruined Health Care”’ |
published in January 1990 in Financial World, 12 some remarkable
allegations were made, including that about thirty five percent of
all surgical deaths and fifty percent of post operative complications,
such as infections, are probably preventible; and as many as twenty-
five percent of patients who die in hospitals may have been
misdiagnosed by their physicians. These figures come from a study
conducted by a bipartisan group backed by major corporations and
headed by former Presidents Ford and Carter. The data has ap-
parently not yet been made public.

The bottom line is, of course, money. For doctors it is insurance
premiums. We, too, have been concerned about the 100%, 200%
and 500% increases in insurance premiums.

Michael Hatch, former Insurance Commissioner of the state of
Minnesota, did one of the only complete closed claims studies of
medicala negligence insurance. He examined every closed claim for
three states between 1982 and 1987. He concluded that the fre-
quency and the amount of claims have been stable. Only the
premiums have risen. 13

The President proposes to solve the health care crisis by further
limiting victims’ rights through such mechanisms as capping
damages, forcing mediation, and other draconian measures. Even
if doctors never paid another dime in insurance costs, it would affect
less than 1% of our entire health care costs. 14 If we count
everything that every doctor ever said was defensive medicine, we
would affect about 3% of our health care costs. 15 But ‘‘defensive”
medicine is a good thing if you are the one who is sick. Also, when
New York reduced its premiums by 5%, it cited ‘‘defensive
medicine” as one of the reasons. 10

The Newsweek article says that the real reason for increase in
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health care costs is an aging population, the advent of expensive
life saving technology and changes in government programs. 17

But what about the crazy things that juries are doing? You can
barely pick up a newspaper without another example of an out-of-
control jury making an over-generous award. Have you heard the
one about the burglar and the skylight, or the drunk driver and the
phone booth, or the horse that fell on the car? All those “‘horror’’
stories told by tortfeasors to ridicule juries and repeated by the
media are false. 18 These tales are told to mislead the public and
convince them that runaway juries are giving exorbitant sums to
undeserving victims, and thereby driving up the cost of insurance,
decreasing our competitiveness and harming responsible
manufacturers.

The GAO recently investigated the contention that juries have
gone nuts. They concluded that damage awards are neither erratic
nor excessive and are, as we already knew, strongly associated with
the severity of the injury. 19

When injury occurs, the victim suffers costs such as past and
future medical expenses, hospital expenses, therapy expenses and
lost wages. No “‘reform’’ of the tort system will change that fact.
All the proposed changes would do is relocate the costs from the
defendant to the victim or the taxpayer.

Finally, and in some ways the most onerous of the so-called
“reforms’’ is the attempt to prevent juries from considering punitive
damages. While these awards are very rare, they are a critical factor
in enhancing public safety. The 1991 Rustad study, the most com-
prehensive study ever conducted on punitive damages in product
liability cases, found only 355 punitive damage verdicts in the 25
year period from 1965-1990. Significantly, following punitive
damage litigation, more than 75% of the corporations that had
punitive damages awarded against them implemented such safety
related improvements as product recalls or improved warnings and
instructions. 20

In a recent ruling in the Tobacco litigation, Judge Lee Sorokin
eloquently summed up the absolute necessity of retaining punitive
damages:
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““All too often in the choice between the physical health
of consumers and the financial well-being of business, con-
cealment is chosen over disclosure, sales over safety and
money over morality. Who are these people who knowingly
and secretly decide to put the buying public at risk solely
for the purpose of making profits, and who believe that
illness and death of consumers is an appropriate cost of their
own prosperity?’’ 21

In today’s anti-regulatory climate, it is generally civil trial
lawyers alone who find out who these people are and hold them
to account for their misdeeds.

When Vice President Quayle says that we spend more than $80
billion dollars on direct litigation costs and higher insurance costs
and $300 billion dollars if indirect costs are included, he is simply
wrong. Those figures have no support in any study ever done. 22
The Rand Institute for Civil Justice says that the total cost of the
tort system is between $29 and $36 billion dollars a year. 23 Com-
pare this cost for the greatest civil justice system in the world to
the $41.7 billion we spend on tobacco and the $66.9 billion we
spend on alcohol. 24 In an economy with a $5 trillion dollar gross
national product, these costs amount to less than 1%.

Our civil justice system is one of the most important things
we are exporting to the countries that made up the Soviet Union.
Our current laws, not the proposed laws on products liability were
adopted by the European Common Market. Even in Japan, the role
of juries and lawyers is expanding.

- We have reason to be proud of our contribution as attorneys
to the public good. Lost in the uniformed debate is the honorable
and noble history of the legal profession.

- One of my heroes is the late Ted Koskoff. He was, all of his
life, a civil trial lawyer. He worked on behalf of the *little person.’’
He defines lawyers with power and with poetry. I have added a
little and subtracted a little, but I borrow many of his words. He said:

If you are a lawyer, you stand between the abuse of corporate
power and the individual. If you are a lawyer, you stand between
the abuse of governmental power and the individual.




8 Chester Bedell Memorial Lecture

If you are a lawyer, you stand between the abuse of judicial power
and the individual. And if you are a lawyer, you are helping to mold
the rights of individuals for generations to come. If you think about
those who have been part of our professional heritage, your
thoughts would, I think, turn to some of these.

A Philadelphian in New York, the first Philadelphia lawyer,
who undertook the defense of Peter John Zinger to protect his right
to publish what he chose, free from censorship or interference. His
name was Andrew Hamilton, and he was a lawyer.

You would see him at the trial of Captain Preston, another
political trial. A trial that arose out of the Boston Massacre. His name
was John Adams, and he was a lawyer.

You would see him at that miracle in Philadelphia, the Con-
stitutional Convention of 1787, fighting for the Bill of Rights, which
became the basis of American freedom. His name was James
Madison. He was a lawyer.

I know you would see him at Gettysburg, with tears in his eyes,
gaunt and morose, rededicating our country to the principles of
equal justice for all. “‘As I would not be a slave, so I would not
be a master.”” His name was Abraham Lincoln, and he was a lawyer.

I know we all see him, an elemental man fighting for one cause
or another, and in Dayton, Tennessee, preaching the legitimacy of
evolution. His name was Clarence Darrow, and he was a lawyer.

You would see him speaking to us from his wheelchair, lifting
our spirits, making us stronger with his inspirational philosophy,
“‘the only thing we have to fear is fear itself.”” His name was Franklin
Delano Roosevelt. He was a lawyer. '

You could see her standing before the podium in the U.S.
Supreme Court chambers and insisting that her client, Gerald Gault,
a 15 year old boy, had the right to due process of law, a radical
and dangerous proposition at the time. Her name is Amelia Lewis.
She is a lawyer.

You might also see her in the U.S. House of Representatives
in July of 1974, during the most serious constitutional case of this
century. She gave voice to our fear, our anguish and our hope. Her
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name is Barbara Jordan and she is a lawyer.

Certainly, we see ‘him, passionate and stubborn, brilliant and
volatile, a product of segregated education, whose extraordinary
skills ended it. ‘‘Separate but equal is a legal fiction. There never
was and never will be any separate equality. Our Constitution
cannot be used to sustain ideologies and practices which we as a
people abhor.”” He is the ultimate long distance runner. His name
is Thurgood Marshall. He is a lawyer.

We may also see him in Birmingham, Atlanta, and Portland,
modest, unassuming, soft-spoken, but with the courage to face
down the enemies of liberty and to march on despite threats to
himself and his family — using the civil justice system to bring the
Klan, the Skinheads, and the other hate mongers to their knees.
‘““Remember me by my clients.”’ He is my personal role-model. His
name is Morris Dees, and he is a lawyer.

And finally you might remember that marvelous admonition of
Holmes, when more than a hundred years ago he said, “It is re-
quired that we share the action and passion of our time at the peril
of being judged not to have lived.”

We are truly blessed. This is a peril we will never face. Our lives
can be nothing but action and passion, because we are lawyers.
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