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BRENDON V. SULLIVAN, JR.

Brendon V. Sullivan, Jr., is a Senior Partner at Williams & Con-
nolly, one of the prestigious and best-known litigation law firms in
the United States, founded by famed trial lawyer Edward Bennett
Williams. Mr. Sullivan is a graduate of Georgetown Law School, is
a Fellow of the American College of Trial Lawyers, and has been
lead counsel in major criminal and civil cases for twenty years.

Mr. Sullivan has recently been active in defending against inves-
tigations brought by Independent Counsels in Washington. He is
known for his defense of LtCol Oliver L. North during six days of
nationally-televised hearings before the Congressional Iran-Contra
Committee in the summer of 1987. His representation of his client
during those extraordinary proceedings won him the praise of tens
of thousands of people from all over the world. Even the media saw
a level of professionalism worthy of comment. ABC World News
named him "Person of the Week” - praising the manner in which he
represented LtCol North. He also defended LtCol North in.a
protracted trial in U.S. District Court for the District of Columbia.
For Mr. Sullivan’s work there, The Washington Post - not known to
be partial to his client - referred to Mr. Sullivan in an editorial about
the case as a "world class lawyer." '

"THE INDEPENDENCE OF THE AMERICAN LAWYER"

MR. SULLIVAN:

I can assure you that I regard this opportunity to speak to you as
a great honor.

I never met Chester Bedell--but I do know him. Since being
honored by this invitation, my great joy has been the opportunity to
speak with many people who admired him, loved him, and who
shaped their own professional character by emulating him. I spoke
with his wife; his first associate; his law partner of thirty years; and
judges.

The descriptions repeated themselves in those conversations:

~-a lawyer’s lawyer

—a giant of a man

—hard worker; disciplined

--a role model

--unpretentious; courteous to a fault
—a bold and bright advocate

--he loved being a lawyer

Chesterfield Smith introduced me to Mrs. Bedell byletterin which
he described her as . . . a charming southern lady made of sugar and
stecl.” -- And so she was. She informed me of Chester’s impeccable
manners and wise judgment. By way of example, she told me of his
love for boating and how they enjoyed the sport together. In the
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difficult days of The Depression, Chester said to his wife, "I've either
got to give you up--or the boat." He chose wisely and a lifetime of
love was shared.

Mark Hulsey told me that Chester exemplified all the qualities
required of a member of the American College of Trial Lawyers—-
before they were written down. He reminisced about a can-
tankerous Florida trial judge known for chewing tobacco and
whittling wood on the bench. The judge described Chester as a "new
breed of cat" and was heard to tell one of Florida’s most established
lawyers: "Charlie, he’s as smart as you are."

People often remember the small, human things. Bob Josefsberg
recalls a Chester Bedell trademark of sorts. Chester always took his
shoes offin the law library. It was the shoelessness that underscored
the lack of pretention in this legendary lawyer; and he had a habit
of pulling a law book out from the shelf--about three inches--so he
could hang his coat on it.

Harris Dittmar practiced with him for thirty years. He told me
that Chester’s independence was such a key principle that he never
accepted a retainer client but would undertake representation only
on a case-by-case basis. Chester felt that the independence of The
Bar was the only real guarantee of freedom.

First, let us clearly understand the world we live in. Our inde-
pendence as a profession is being systematically eroded. We are
easy targets in part because historically lawyers are not beloved. It’s
a fact of life—-not likely to change. The philosopher, Plato, said the
lawyer’s "soul is small and unrighteous . . . having no soundness in
him." Shakespeare wrote: "Kill all the lawyers." Abraham Lincoln
wrote: "There is a vague popular belief that lawyers are necessarily
dishonest . . . the impression is common -- almost universal."
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More’s utopia had no lawyers. George Washington provided that
if a dispute arose out of his will that three arbitrators would resolve
the matter without hearing lawyers. Atone time the State of Rhode
Island prohibited lawyers from membership in the legislature. A
19th Century dictionary defined the name "Lakelawyer” as a fish
which got its name from its "ferocious look and voracious habits."

Carl Sandburg wrote: °... When the lawyers are through, what
is there left . . . can a mouse nibble at it and find enough to fasten a
tooth in." And he posed the question: "Why does a hearse horse
snicker hauling a lawyer away?"

The general attitude toward lawyers has not improved for genera-
tions. Public opinion polls from time to time corroborate the
general belief that lawyers are held in low esteem. Society’s extreme
sensitivity on issues of race, religion and sexual preferences has
done away with ethnic jokes in polite company. But, lawyer jokes
are the rage and can be told anywhere at anytime. Why do we laugh
when-—as the joke goes—a National Highway Safety Commission
study of fatal pedestrian accidents demonstrates that when lawyers
are struck in the roadway, there are never any skid marks. Or, the
announcement from NIH (National Institute of Health) that its
medical research program stopped using mice in medical experi-
ments and switched to lawyers which are more in abundance and
less likely to develop attachments to the researchers. Why do
businessmen love to retell the joke about the 40 year old lawyer who
strongly protests to Saint Peter at Heaven'’s Gate about his early
demise only to hear Saint Peter apologetically reply that the
decision regarding his death was predicated on an examination of
his time records--from which he appeared to be 85.

In the ’60s and *70s numerous books appeared which focused
upon lawyers and the legal profession. Most of them, however, like
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Martin Mayer’s The Lawyers, presented a fairly well-balanced pic-
ture of the legal profession. Some books focused on a half-dozen
of America’s leading lawyers and presented their war stories, but in
a positive way.

But, in the '80s there was dramatic change for the worse. Weekly
legal newspapers with insatiable appetites for legal gossip, scandal,
and the dark side of the profession seemed to dissect lawyers and
their law firms and performed autopsies on cases of note readily
eliciting opinions from other lawyers on the sidelines who did not
participate in the litigation and knew nothing about it. These
periodicals seem to thrive on the close monitoring of a law firm in
financial trouble, ones in the process of breaking up. They turn that
agonizing professional experience into a drama not unlike the
weekly episodes of Dallas or Falcon Crest. Publishing the charges
and countercharges of angry partners each blaming the other for
the firm’s condition. Ruination of the targeted firm is all but certain
due to loss of client confidence which is exacerbated and indeed may
have been in large part caused by publication of the firm’s troubles.
One major series of articles even reported on a fistfight among
long-term partners. None of this, of course, enhances the image of
our profession generally.

Sometimes, the publication of negative lawyers stories appear in
other periodicals. Take, for example, the April 1990 issue of a highly
regarded monthly magazine which focuses on business and real
estate in the Metropolitan Washington, D. C. area. The article,
filled with large pictures of its partners, focuses on the destruction
of a well-known law firm with multiple offices throughout the
country. The headline on the cover reads: "Attack of the Killer
Lawyers.” Subtitles, also on the cover, read: "See the Hungriest
Lawyers of the 1980s Stalk Prey All Over America. Hear the
Screams of Their Victims as the Life Is Sucked Out of Them. Feel
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the Pain of the Greedy Partners as They Eat Each Other Alive.
Taste the Bitter Fruit of Money, Power, and Legal Meglomania.”

There is a demand in the marketplace for books which continue
the attack on lawyers. Published in 1989 was Rascals - The Selling
of the Legal Profession. The theme of the book can be seen in part -
from the introduction titled: "Crime, Greed, Perfidy and Sloth.”
The book reports some sordid accounts of lawyers and lawyering
and reports the views of some professionals who have lost sight of
the fact they are members of an honorable profession and not in the
business of selling widgets for profit.

Another recent publication titled: Shark Tank purports to tell the
story of greed, politics, and the collapse of one of America’s largest
law firms.

If this is not enough, then you can simply pick up The New York
Times or The Washington Post or The Los Angeles Times to read
stories about a group of lawyers in California some of whom recently
pled guilty to conspiring to keep cases alive by needless discovery
and motions designed to bilk insurance carriers. Then there are the
stories of prominent lawyers in Maryland and New York who were -
caught by their large corporate clients submitting phony billing for
work not performed, for meetings not held, for depositions not
attended. This flood of negative publicity is devastating to our
profession. As public confidence lessens, and as the general public
holds the profession in Iow esteem, we become easy targets.

In February of this year, White House Press Secretary, Marlin
Fitzwater, said: "Lawyers certainly deserve all the criticism they can
get." The comment followed a speech by President Bush in which
he said that the government would help to "restore common sense
and fairness to America’s medical malpractice system.”" The Press
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Secretary was asked whether his response reflected his own feelings
or those of the President. He replied, "Those are universally held
feelings by everyone who has every dealt with the legal estab-
lishment." He further stated: “Everyone ought to take an oppor-
tunity to blast lawyers . . . it’s easy to bash lawyers." The remarks
were so extraordinary that they prompted a mild rebuke from the
American Bar Association to the effect that—it is hoped the state-
ment was made in jest. Frankly, I see deep antagonism, but no
humor in those words.

Our theme today is the *Independence of the American Lawyer."
For us to preserve that independence we must be fully aware that
the world sees the profession through these stories, through these
books and through the legal publications. It is no wonder that a
natural historical antipathy toward lawyers is becoming greater.

Yet, you and I know that a tiny percentage of the legal profession
acts improperly; acts based on greed; acts unprofessionally. But,
ninety-nine percent of what we read focuses on that small group.
Our independence is threatened when large numbers of people and
lawmakers see the legal profession as just another business to be
controlled, regulated and used by government to advance some
expedient social goal which takes momentary priority over the
traditional rights and freedoms of individual citizens.

In the fight to maintain our independence we must recognize that
we do not have the ear nor the sympathy of the American public.
The public does not understand and will never clamor disapproval
at the erosion of our independence. The average person does not
understand that their liberties and their freedom from search or
police abuse is protected by the lawyer who next week files and
argues motions in a criminal courtroom. The average citizen does
not understand, indeed never thinks about, the importance of the
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attorney-client privilege as a fundamental protection of each citizen
to confer in confidence with a lawyer knowing that the secrets
revealed will not be taken by the government. To preserve the
independence of our profession we must recognize the public’s
attitude and understand the depth of those feelings lest we under-
estimate our adversaries who will use this public antagonism against
us.

I'm fearful that the decade of the *90s will be one in which the
independence of the American lawyer comes under full attack and
unless we recognize the early signs of this cancer, it will overtake
our profession so that by the year 2000 lawyering will be substan-
tially changed.

I don’t consider myself timid. I am not a person who delights in
reporting that "the sky is falling." I am not an alarmist. But—I am
sounding an alarm and I propose to prove my point by showing you
the early signs of the cancer which threatens our independence.

SUBPOENAS TO LAWYERS

Our independence is threatened by subpoenas to lawyers. Each
year more lawyers are subpoenaed to testify about their clients. The
full extent of this problem is hidden because the subpoenaed lawyer
tries to prevent disclosure. The mere threat of a subpoena fre-
quently results in the lawyer negotiating with the prosecutor to
provide the information in a less formal atmosphere—a dangerous
situation not likely to be in the client’s interest.

The American Bar Association has made an effort to deal with
the problem by a change to the rules which would create an ethical
standard requiring a prosecutor to exhaust alternative means of
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obtaining the information and to seek judicial approval. But, the
government rejects this approach and hides behind dubious stand-
ards for issuance of subpoenas to attorneys in its "Department of
Justice Manual.” There is no dispute that each subpoena impacts
on the attorney-client relationship and severely affects the inde-
pendence of the lawyer.

The government, in its never ending quest for information,
regularly justifies intrusion into the attorney-client privilege by
alleging “crime fraud exception.” The alleged wrongdoing need not
have been participated in by the lawyer or even known to the lawyer.
Attorneys are frightened by the prospect of a grand jury subpoena.
Its mere issuance is a form of intimidation and can affect the
attorney’s independence. Public disclosure (by leak or otherwise)
sullies the attorney’s reputation and may lead people to believe that
the lawyer is under investigation. Naturally, it can be expected that
the attorney, under such pressure, will put his own interests before
those of the client. The decision whether to fight the subpoena and
whether to assert constitutional rights may be affected by personal
concerns as the subpoena drives a wedge between client and attor-

ney.

SURRENDER OF INDEPENDENCE
BY VOLUNTARY DISCLOSURE AGREEMENTS

Our independence is threatened by voluntary disclosure agree-
ments with the government. In the 1980s an aggressive government
program was established to prosecute "fraud, waste and abuse” in
the defense industry. Defense contractors became prime targets of
prosecutors and it seemed as though CEOs took their place on the
FBI's Ten Most Wanted List. Many indictments were returned,
followed by many guilty pleas. Corporate America learned quickly

s
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that an early resolution of criminal charges, no matter how weak,
normally prevented the one thing feared even more than the indict-
ment itself--suspension and debarment. Corporate America pled
to all sort of charges, among them, overcharging and, believe it or
not, undercharging.

Many corporations entered into agreements with the govern-
ment, the essence of which was that when corporate wrongdoing
(or suspected criminal activity) was discovered, there was an obliga-
tion to report that information to the government. By this agree-
ment, counsel surrendered the independence necessary to perform
as a lawyer and became a policeman instead.

The traditional role of the lawyer gave way to expediency. If a
lawyer is bound by agreement to report all wrongdoing, then the
lawyer’s advice will not be sought. Who will trust the lawyer? How
long will it take for executives to realize that what is said to corporate
counsel may have to be reported to the government? The attorney-
client privilege is predicated on the strongly-held belief that public
policy favors frank communication between lawyer and client.

The voluntary disclosure commitment is usually made when the
corporation is most vulnerable, ie., when resolving its first en-
counter with the criminal process. That devastating penalty may be
avoided if the corporation demonstrates its "integrity” by agreeing
to report future problems.

The loss of independence arises when the corporation agrees
ahead of time to report suspected criminal violations. Corporate
counsel has precluded other lawful approaches to remedy the prob-
lem and to assure that the government is made whole where finan-
cial loss has occurred.
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DISCLOSURE OF WRONGDOING
REQUIRED BY STATUTE

Our independence is threatened by statutes which require report-
ing. In 1986, Congress passed the Anti-Kickback Act. As the name
implies, the law precluded any effort to solicit or receive any pay-
ment or kickback in connection with government contracts. The
statute provided substantial criminal penalties and went one un-
usual step further. The statute required that a possible violation of
the Act should promptly be reported in writing and provided that
failure to make the report would be considered when evaluating the
appropriateness of suspension and debarment.

The reporting requirement directly affects the independence of
counsel. When counsel receives information about possible
wrongdoing, he should be free to determine a proper legal course
of action without a government imposed requirement to make a
report. The requirement makes counsel a reporting agent for the
government.

GOVERNMENT REGULATIONS
WHICH AFFECT THE
INDEPENDENCE OF COUNSEL

Our independence is threatened by government agency regula-
tions which require reporting. The Federal Home Loan Bank
Board has promulgated regulations at 12 CF.R. § 563.18 which
requires the reporting of suspected criminal activity. The Board
devised a Criminal Referral Form 366 to provide details of the
suspected criminal violations and mandates that insured institutions
. submit the form after "discovery of any crime, suspected crime, or
unexplained loss suffered by the insured institution." The phrase
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"suspected crime" refers to "all matters. . . for which there is a known
factual basis for a belief that a crime has been or may have been
committed." The regulation requires the reporting of "any” crime
or suspected crime including violations of 26 separately listed
criminal statutes and specifies that copies of Form 366 be sent to
the nearest office of the United States Attorney and to the FBL

What effect does this have on the independence of counsel for
the bank? What bank official or employee will rush to report
suspected wrongdoing to counsel if that report results in the prompt
arrival of the FBI? The regulation deprives counsel of the oppor-
tunity to advise independently what appropriate actian should be
taken.

What is to prevent every other agency from imposing a similar

-reporting requirement? If government agencies have their way,

lawyers within corporations and banks will become the pn'gcipal
vehicle by which criminal matters are reported for investigation and
possible prosecution.

GOVERNMENT DISREGARD OF THE
ATTORNEY - CLIENT RELATIONSHIP

Our independence is threatened by the government’s lack of
respect—even disregard for the attorney-client relationship. The
Department of Justice issued a memorandum recently indicating
that government personnel may interview corporate employees
notwithstanding the fact that the corporation and its gmployees
have counsel. In apparent disregard of Disciplinary Rule 7-104
which precludes contact with an opposing attorney’s client, the
Justice Department felt that traditional relationships between at-
torney and client should play second fiddle to the government’s
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need to investigate. In essence, the government would like to have
a sporting chance to elicit information from corporate employees
even though the employees have counsel. This is a further illustra-
tion of the government’s attempt to encroach upon the attorney-
client relationship.

Unfortunately, the government’s position is not likely to be
rejected by the courts if a recent Tenth Circuit Opinion is any
measure. There the appellate court said that a government in-
former could, at the government’s behest, approach a putative
defendant even though represented by counsel, for purposes of
taping a conversation during the investigative stage. Of course, the
government’s position is a one-way street and stands in stark con-
trast to government regulations which preclude government
employees of most agencies from giving interviews to defense attor-
neys and require that defense counsel apply in writing for permis-
sion to interview the government employee stating with specificity
the questions intended to be asked.

FORFEITURE OF LEGAL FEES UNDER RICO

Our independence is threatened by statutory forfeiture provis-
ions. The statutory authority to seek RICO forfeiture of legal fees
has a dramatic effect on the independence of counsel. The lawyer
may expend thousands of hours in the representation not knowing
whether the government will seek to forfeit legal fees at the end of
the battle. In effect, the government hangs a substantial sword over
counsel’s head throughout the representation. If counsel is too
aggressive, the government can decide to seek forfeiture of the fee.
On the other hand, if defense counsel "goes along to get along,” is
less aggressive, the government may decide not to seek a forfeiture
of the legal fees.
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The threat of forfeiture affects independence because the
lawyer will naturally consider his own self-interest when determin-
ing how to defend the case. Fear of the forfeiture could result in a
disposition of the case which protects the lawyer’s fees. Naturally,
the lawyer substantially reduces the chance that the government will
seek forfeiture of fees when the client pleads guilty and becomes a
cooperating witness.

There is a Department of Justice proposal on Capitol Hill
known as the "Forfeiture Act of 1990." What do you think it
proposes? It will apply forfeiture provisions to a broad range of
criminal statutes including mail fraud, wire fraud, false statement
(1001) and conspiring to defraud The United States (371). It
expands the scope of forfeiture. If this proposal becomes law, the
government will have the leverage to seek forfeiture of fees when
charging fraud--just like under RICO.

CONGRESSIONAL INTERFERENCE WITH THE
INDEPENDENCE OF GOVERNMENT COUNSEL

Equal harm occurs where the independence of government
lawyers is affected. By way of example, some years ago E. F. Hutton
was indicted on a novel legal theory that it had established a nation-
wide float which permitted the company to have the short-term use
of large amounts of money to which it was not entitled. The
government decided to indict the corporation but not the in-
dividuals involved. This prosecutorial decision caused an uproar in
Congress and government lawyers were severely attacked for not
indicting persons responsible. The criticism was so strong/that the
independent judgment of experienced government counsel was
affected for years to come. After the E. F. Hutton plea, the govern-
ment always brought charges against individuals as well as the
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corporate entity because government attorneys feared that without
individual indictments, they would be subjected to further harsh
criticism. For years it was virtually impossible to persuade Justice
Department officials not to indict individuals. The officials were
frequently heard to say "We’ve been Huttonized."

As a direct result of this Congressional interference with the
independent judgment of government counsel, there were many
inappropriate indictments of individuals. This can be best il-
lustrated by the large number of cases over the course of the next
several yeats which resulted in the indictment of individuals and the
later dismissal of those charges two, three and four years after the
indictments were returned.

In a more recent example of Congressional interference, one
need not look further than your own State of Florida. When a U.S,
Attorney’s office, with the approval of the Justice Department,
entered into a plea disposition with a well-known bank, there was a
Congressional explosion. The legislators felt that the bank was let
off too easy. The Congress attempted to reach right into the middle
of a case hundreds of miles awayin a U.S. Attorney’s office because
- certain congressmen and staffers didn’t like the decision of Justice
Department lawyers.

The danger of such interference is easily seen. What effect does
the outburst have on prosecutors who have to make these judg-
ments day after day? Is the next judgment they make one that is
reasonable and fair or is the next decision tilted in some respects by
fear of triggering Congressional outrage?

The independence of prosecuting attorneys to make fair
decisions is important to the administration of justice.
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CONCLUSION

I am not predicting the end of the legal profession or the disman-
tling of the Bill of Rights. I am mindful that we enjoy the greatest
freedom of any people in the world; that we bave the best and the
fairest system in the world; and of course, we as lawyers are more
than an important part of that system—we are the system. We do
enjoy these freedoms because all of us--working together—on both
sides of the courtroom--do work at daing justice and in the process
we balance the needs of society against those powerful traditions to
be free and unrestricted by government.

By the same token we can’t be Pollyanna. There are problems
with our system. It is a constant fight to maintain the balance
between the rights and freedoms of our people and the perceived
needs of society. There are injustices in the system every day. Iam
astounded at the number of people who, in my judgment, at least,
should never have been indicted but sadly it takes four and five years
to undo the damage.

There will be more encroachment--not less—in the "90s. As
professionals, we must constantly fight to maintain our inde-
pendence so that we can continue to perform our important role.
By analogy, I've shown you an x-ray of our professional body. There
are cancerous spots on that body. Unless we treat the problem
aggressively, there will be continued erosion of our independence
and law practice as we know it will change--perhaps dramatically.
Remember, we don’t have many friends out there. We live in an
era of great hostility toward lawyers.

Will we be able to remain independent? The answer is a hope-
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ful—yes--but only if we are diligent. Only if we are willing to fight
long and hard. Only if we are willing to redouble our efforts through
our bar associations, through our trial lawyers associations; and only
if each of us in our own way participates meaningfully. This means
not only by our dues and other financial support to these organiza-
tions but we must add our voice and our energies. It is not some-
thing we should doj; it is something we must do.

We cannot condone a law or regulation which effects the loss
of another lawyer’s independence because someday it will affect our
independence. We are naive to think that a law which requires bank
counse] to report suspected criminal violations is fine for the bank-
ing industry and not expect that one like it will not affect our areas
of practice. '

Doctors say the practice of medicine has become a nightmare, a
morass due to regulation and restriction of independent judgment.
There are no guarantees that the legal profession won’t face similar
problems.

In twenty years of law practice, I plead guilty to standing by and
idly watching these developments. 1 plead guilty to letting my fellow
lawyers actively participate in The Bar hoping that they will look
after my independence. I have resolved to join the fight. My
willingness to take the time to develop my thoughts on these issues,
to come and meet with you is part of that process, and part of my
resolve to make my voice heard.

This is where we must follow the example of Chester Bedell. He
wouldn’t watch from the sidelines. He’d be in there actively working
to solve the problems; he’d be concerned about the loss of inde-
pendence of every one of us here and he’d devote his considerable
efforts to remedying the problem.
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The solution lies in the power of The Bar, the power of this
profession working together. The American Bar Association, the
Florida Bar Association, the various trial lawyer associations, the
defense lawyer associations must double and quadruple their ef-
forts. The Bar must become much more powerful and, if necessary,
feared by the politicians who seek to limit our independence. The
Bar must become outspoken in the defense of lawyer independence.
It must devote the resources—which inevitably come from you and
me--to prevent the kind of legislation which encroaches upon
lawyer independence because in the final analysis where lawyer
independence no longer exists then individual liberty is affected.

All of us, at one time or another, grumble about law practice, its
demands, its pressures, its stress—notwithstanding Pritikin’s tech-
niques--but few of us would choose another path if we could be
magically transposed back in tifie when early career decisions were
made. In the recently published book titied Honorable Justice, The
Life of Oliver Wendell Holmes, Holmes wrote in February 1885,
"... what a profession the law is . . . what other gives such scope to
realize the spontaneous energy of one’s soul. In what other does
one plunge so deep in the stream of life—-so share its passions, its
battles, its despair, its triumphs.”

Part of our responsibility as professionals is to honor Chester
Bedell. To try, although we may not succeed, to walk in his
footsteps; to follow his ideals; and to pass to the next generation of
professionals an understanding of the principles which made him
great and worthy of emulation.

Fighting to maintain our independence and passing those tradi-
tions to the next generation of lawyers is also part of our respon-
sibility in the age that we live in. And if we fail, we will not only have
done our profession a disservice but we will have lessened the
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freedoms and liberties of every citizen. The system which the whole
world regards as built on the foundation of individual liberty will not
be sustained unless our independence as a profession is preserved.

Thank you.

The Chester Bedell Memorial Foundation was created in 1981 by
declaration of trust of the Jacksonville Bar Association to remem-
ber and perpetuate the lawyerly attributes of

Chester Bedell of the Jacksonville, Florida Bar
from 1925 until 1981.




