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BENJAMIN R. CIVILETTI

of Baltimore was one of a number of able young trial
lawyers whom Attorney General Griffin Bell called from
private practice to Washington at the outset of Presi-
dent Carter’s administration in 1977. Previously an as-
sistant U.S. attorney, Civiletti became assistant
Attorney General in the Criminal Division in 19779,
Deputy Attorney General in 1978, and held the
President’s appointment as Attorney General of the
United States from 1979 to 1981. He is managing partner
of Venable, Baetjer and Howard, possesses a record of
active service to the American Bar Association and
other professional groups, and is a Fellow of the
American College of Trial Lawyers.

“THE INDEPENDENCE OF THE AMERICAN LAWYER”

MR. CIVILETTI:

It is a privilege for me to deliver the Fourth Annual
Chester Bedell Memorial Lecture today. Although I did not
know Chester Bedell personally, I know of him from the
wonderful stories trial lawyers and bar leaders tell of his
superb advocacy and leadership. The Jacksonville Bar As-
sociation and the Bedell Foundation have chosen this lecture
series as an especially fitting way to perpetuate the principles
for which he stood. I am pleased to talk to you too because
I, and many other American lawyers, admire the vigor and
consistency by which the Florida Bar has addressed profes-
sional and societal problems and implemented programs to
resolve them. Lastly, Gaile and I are very happy to again
enjoy the gracious hospitality and charming company of the
members and families of the Florida Bar.

A Tale of Two Cities begins with the declaration: “It was
the best of times; it was the worst of times.” To report on
the clamor about lawyers over the last five years, I could
make the same declaration — “It was the best of times; it
was the worst of times.” Beneath this loud and transient
noise, the truth about lawyers and the profession is that they
are excellent, the very best they have ever been. You may
doubt this flat statement. You may reflect back fondly to
some past time as a golden age that really never was. A time
without lawyer advertising, without Rule 11 Sanctions,
without computerized detailed billing reports, without man-
datory continuing legal education and mandatory IOLTA,
without malpractice claims and high insurance rates. A time

1



2 Chester Bedell Memorial Lecture

when you knew all the members of the bar and when trans-
actions and litigation were conducted forcefully, but with
civility and respect, and clients and associates were loyal and
stayed put. To some extent, a nostalgia for a more comfortable
time.

We all reminisce about the beauty and quality of our first
automobiles, whether a Model A Ford, a pre-World War II
Buick, or, in my case, a 1957 two-tone Chevy Impala. But
1989 automobiles are stronger, more fuel efficient, faster,
more dependable, and safer than any past autos. So too the
profession today is better educated, better trained, more com-
petent, more responsive and protects clients better than in
any past period.

Even though this is so, it would be insufficient to justify
my earlier flat statement that American lawyers today are
the best ever. But think of the demands made of lawyers
now. They are far greater than in the past because our work
is much more intricate and complex and changes so rapidly,
not just in a city, state, or nation but throughout the world.
Lawyers are expected to fulfill all their traditional roles as
well as advise in the dozens of newer fields, such as environ-
mental superfund and discharge counseling, gene engineering,
computer programs protection, ERISA plans, and merger and
acquisition battle campaigns. If this increase in responsibility,
in people and dollar terms, were not enough to prove my
point, look to the profession’s protection of the client’s in-
terests, contribution to public service and pro bono donations
for further persuasion. The number of incompetents, frauds,
and charlatans in the practice of law is fewer than at any
time in our history and, at the same time, we have a far
greater number of lawyers than ever before. Our investigation
and discipline of lawyers is vastly improved and the ability
of wronged clients to obtain remedies from Client Security
Trust Funds, malpractice claims, and even voluntary restitu-
tions is a source of pride to the bar. Never before have so
many lawyers at such personal sacrifice served in so many
governmental and quasi governmental offices, boards, panels,
commissions, task forces, and leadership groups with such
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distinction. And, finally, the breadth and depth of both pro
bono services and outright donations through IOLTA and
lawyer foundations is a professional commitment to the poor
and disadvantaged and the public interest which is without
equal in our professional history.

If a time can ever be called the golden age of the legal
profession, that time is now. The independence and objectivity
of lawyers is sought after and treasured in equal measure to
the client’s trust in the lawyer’s faithful protection or pursuit
of the client’s interest. Indeed it is the profession and the
character and quality of its members which has raised the
practice of law to the high levels of achievement which I’ve
described.

The independence of the legal profession is the very axle
on which the rule of law and the fair administration of justice
turn. The freedom, no, the duty, to challenge the action of
government on behalf of the weakest of clients is essential
to preserve our American democracy. The independent and
objective lawyer whose training and history is to draw lines
in gray areas and to say no to the most powerful public and
private persons is a precious commodity in this modern world
of bureaucracy, huge organizational dependencies and fierce
business and personal competition for high stakes. The
knowledge of our people that a lawyer with a book, a pen,
and a voice can stop and hold armies, reverse the will of
Congress, or free a citizen from jail within a few hours gives
our citizens a strength and security and freedom beyond those
of other citizens in history. If our judges dispense justice,
then the independent and objective lawyers are the gatekeepers
and guardians of everyone’s rights to justice.

From what I have said, you might assume that since the
health of the bar is good, the value of the independent lawyer
is not at risk. Your assumption would be wrong. I am concerned
that the independence of the American lawyer is in jeopardy.
Legal independence is not at risk from advertising no matter
how annoying or tasteless it may sometimes be. Nor is it at
risk from the increase in the number of lawyers. Competition
in quality, service, and price is healthy for the profession and
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benefits the public interest. We are not at risk from episodes
of unseemly avaricious solicitation or periodic overreaching
fees from disasters or mammoth transactions or cases or from
inflated and grotesque starting salaries of young associates,
which embarrass our judges, public servants and best hard-
working laymen and shame those who pay the exorbitance.

The threats to the independence of the American lawyer
which I see are more fundamental than the real but smaller
problems which I have just referred to. I will identify three
such fundamental concerns and suggest some old and new
ideas which deserve more attention and support.

The first danger to a judicial and self-regulated bar is if
middle America — the people and families who earn between
$15,000 and $55,000 a year — grows to believe that it cannot
afford a good lawyer and, therefore, its basic legal needs are
unmet and its access to orderly justice is denied. There are
already associations and consumer groups who are pushing
hard for “reform” of our present system. Essentially, they
argue either for deregulation, the debundling of legal services
from the control of the profession, or for lawyers to be closely
regulated by the state and not the profession. The object in
either case is the same — services at an affordable cost and
better assurances of protection against loss, no representation,
or poor representation. Even without new statutes, many
services which once were the exclusive province of lawyers
— real estate sales, estate planning, tax planning, business
purchase and sales agreements, labor law advice, loan trans-
actions, and many others — are routinely provided by non-
lawyers. Why? Because the public demanded it.

I do not suggest that we treat the symptom by recharged
unauthorized practice of law authorities and aggressive pursuit
of violators, although that may certainly be appropriate in
some cases. Rather, I would focus on the growing perception
that lawyers are too expensive or too disinterested for the
regular legal needs of middle Americans. A good many of the
services sought by this group — home purchases and sales,
wills or probate proceedings, divorce, custody, retirement plan-
ning, employment grievances, and small business organization
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— lend themselves to prompt effective service. The much
increased use of technology and support personnel, legal as-
sistants particularly, should permit much greater repre-
sentation and satisfaction of these clients. Computerization
of questionnaires, listings, standard approved forms and filings
promise the ability to maintain or reduce fees for such services
and still, with sufficient volume, generate a decent return to
the lawyer. Almost every practice, large or small, is better
balanced and more secure with a blended practice. By that I
mean a certain percentage of sophisticated and complex mat-
ters, another percentage of large or medium regular matters
— be they cases or transactions — and a good percentage of
smaller work which requires care and review but which can
be systematized subject to peculiar problems. We should plan
for this work and reach out to the public to convince them
we need and desire their matters and will provide excellent
services for an affordable fee. Proprietary products, such as
pamphlets or guidelines or check lists or explanations of
particular legal rights, should be developed and distributed
free or at a modest charge so that this public appreciates
that it is important to the profession. This latter concept is
really a part of the practice of preventive law. Advising clients
carefully and prudently before they become entangled in a
series of mistakes which could have been avoided. Caught up
in the pressure of the daily practice of current emergencies,
we do far too little preventive law practice.

My other thought on this issue is in regard to prepaid
legal service plans. The profession should be in the forefront
of developing and promoting prepaid legal services. In fact,
lawyers should welcome the fullest participation in such
programs, including creation and sponsorship. There are more
than ten prepaid plans with a coverage of more than 50,000
enrollees and one plan has well over one million subscribers.
If we do not become intimately involved in this form of
protection and payment in connection with legal services we
exacerbate the second risk I wish to identify.

It is the transfer of the attorney-client relationship, its
terms and conditions and judgments to third-party payors.
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Health care and physician services demonstrate most dramati-
cally the danger of the loss of independence to make practice
judgments in the sole interest of the patient or client where
the payment responsibility is in the control of a third party
— the government, insurance companies, or special affiliated
business organizations for profit or non-profit. Eventually,
such payors come very close to dictating the kind of treatment,
the length of treatment, and the reimbursable or direct pay-
ment price for each patient service. The independence and
objectivity of the American lawyer would be crippled and
ultimately destroyed if this were allowed to happen. Already
I understand that some carriers not only limit severely the
allowable fees for covered insureds, but have eliminated the
insured’s voice in the selection of counsel. As alarming, is
the practice of pricing fee payments on a piece-work basis
entirely, i.e., $100 per deposition or on segmented payments,
ie., $2,000 for all discovery.

To blunt this development and reverse it, there is much
to learn from the health care experience. Obviously, cost or
price containment is important, and I won’t repeat the produc-
tivity comments made earlier in that regard. But seemingly
small issues which have not generated enough light or heat
to grab our attention may need to be stressed. No American
as a condition of insurance or government benefits should
have to forfeit his or her right to participate fully in the
selection of counsel and the understandings of the lawyer’s
engagement. Lawyers should refuse to be engaged by payors
under terms which relinquish their independent judgment on
courses of action or so unrealistically calculate payment as
to compel the same conclusion. The profession should strive
to make the engagement and payment for services directly
by clients not only fair but as easy as possible. That means
a much broader adoption of payments by credit card charges
and other forms of financing. It also means a readily available
and understandable variety of client fee arrangements which
better tailor the engagement to the particular circumstances
of the client while preserving the lawyer’s right to a reasonable
fee for services.
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The last risk to the independence of the American lawyer
which I will address is the most ominous. Regulation of the
practice of law by the government — federal, state or local
— and more specifically by the executive or legislative branches
of government.

The practice of law is governed in part by self regulation
and in part by the judiciary. The long experience and intimate
knowledge of the practice of law and the administration of
justice by judges and lawyers has proved to be a sound basis
for continued improvement in our legal system and preser-
vation of the independence of bench and bar. Such governance,
generally free of the exigencies and fads of partisan elective
politics, has fostered thoughtful positive change while it has
protected the independence of the American lawyer and the
lawyer’s duty of individual loyalty to the client. From time
to time in the recent past, other branches of government
have sought to usurp control over the profession. About
twelve years ago, you may recall the Federal Trade Commission
attempted to regulate lawyer’s conduct. The bar was aroused
and the effort defeated after several years of sustained hard
work. More recently, either in connection with the Legal
Services Corporation or State IOLTA programs, executive
agencies and legislators have exacted heavy prices for the
support of funding for legal services for the poor. They have
denied the right to bring class actions. Proceedings against
the state have been limited or curtailed and the allocation
of moneys between direct legal services and other worthwhile
programs has been dictated.

Even more recently, in two of our largest states political
efforts for the government to take over the regulation of the
practice of law were narrowly avoided but only after substantial
compromise, and the reprieve may be temporary. Several legal
scholars have written extensively to advocate that the profes-
sion has broken its social contract with the public to provide
fiduciary services above the standards of the marketplace
and, therefore, it is necessary for the legislature to regulate
the practice of law like any other business. This danger is a
clear and present one.
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At the 1989 Mid-Year Meeting of the American Bar As-
sociation, the House of Delegates adopted a resolution spon-
sored by the Special Coordinating Committee on
Professionalism which confirms the importance of our system
and opposes all executive and legislative regulation of the
profession. All bar associations and all lawyers should be well
prepared and alert to oppose such regulation in any executive
or legislative forum.

It is not enough to oppose such efforts on the present
record, as good as it is. The profession must sustain and
increase its efforts to address the complaints .of the public
and scholars.

We must continue to cooperate fully with the judiciary on
improvements in the quality and timeliness of justice. We
must add to the substantial improvements which have been
made in disciplinary processes in the last decade. The most
critical need in that area is in funding to increase investigative
and prosecution personnel. Too many disciplinary offices are
overloaded and overworked. One of the best improvements
in disciplinary proceedings has been the addition of laymen
to the review and adjudicatory panels. Every state’s program
should include a healthy complement of laymen at the various
stages of consideration short of a final determination by the
highest Court.

A different substantial improvement which the bar has
developed for the protection of clients is the client security
or client claim fund. We should increase the amount of these
funds and make recovery from them as prompt and fair as
is possible. Too often clients are frustrated by the amount
of time it takes to realize a claim or by well-meaning but
technical barriers to recovery.

Finally, there is an area of discontent where even angels
fear to tread — nonattorney-client relationship with clients.
These relationships can take dozens of forms — borrower or
lender, investor, partner, member of the board of directors,
buyer or seller and on and on. I suggest the profession must
give closer scrutiny to all such transactions with clients and
ask the questions: are these transactions inherently subject
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to abuse and misunderstanding; do their costs in terms of
conflict of interest, unfair dealing, and dispute outweigh their
benefits; are there better and safer ways to accomplish the
same or similar objectives, either with others who are not
clients or with clients, by assuming a different role than a
transactional one?

I commend you and our profession. We are on a high road
but it grows late, and we have miles to go before we sleep.

I am very proud to be a lawyer; I am honored to be a
guest of one of the country’s outstanding bar associations,

and I am privileged to share these remarks with you in honor
of Chester Bedell.

The Chester Bedell Memorial Foundation was created in
1981 by declaration of trust of the Jacksonville Bar Associa-
tion to remember and perpetuate the lawyerly atiributes of

Chester Bedell of the Jacksonville, Florida bar
from 1925 until 1981.



