The Third Annual

CHESTER BEDELL MEMORIAL LECTURE

“THE INDEPENDENCE OF THE AMERICAN LAWYER”

Presented to The Florida Bar by
The Chester Bedell Memorial Foundation
in cooperation with
The Trial Lawyers Section

Mariott Orlando World Center, Orlando, Florida

June 16, 1988

ROBERT W. MESERVE

of Boston, Massachusetts



Robert W. Meserve

in another realm and epoch might have exemplified noblesse
oblige as a life’s standard. As it is, he exemplifies the 20th cen-
tury American lawyer. By appointment of the Supreme Judicial
Court of Massachusetts he was the first chairman of the state’s
Board of Bar Overseers. Notable awards include the Courageous
Advocacy Award by the American College of Trial Lawyers, the
Von Briesen Award by the National Legal Aid and Defender
Association and the Gold Medal of the American Bar Associa-
tion. Mr. Meserve was president of the ABA, of the College of
Trial Lawyers, and of the American Bar Foundation. Educated
at Tufts and Harvard and 2 WW II veteran, he recently (1986)
fulfilled a special two-year reappointment as Assistant United
States Attorney in the Boston district office where he was a pro-
secutor from 1936 to 1941.

“THE INDEPENDENCE OF THE AMERICAN LAWYER”

MR. MESERVE:

Many years ago, a Miami paper put me on the right track for
this luncheon’s performance in reporting on a much earlier ap-
pearance of mine. It wrote, ‘‘the President-Elect of the American
Bar Association, Robert Meserve of Boston, spoke briefly, much
to the pleasure of his audience.”

I was more than pleased to be asked to deliver these remarks
in memory of Chester Bedell. Chester was my friend, for many
years, in the affairs of the American Bar Association. I had the
highest respect for him as a faithful leader of the Bar, a great
advocate and a veteran of a war in which I also served in the
same theater of military activity. In the words of Mr. Justice

~ Holmes, *“In our youth our lives were touched by fire’”” — the

same fire. And Mrs. Meserve and I have shared for many years
a warm friendship for his dear wife, Edmonia.

I suppose it was knowledge of our admiration for Chester, as
a trial lawyer, that brought Bob Smith to extend to a Boston
Yankee an opportunity to talk to Floridians about a lawyer’s in-
dependence. At least Bob did not repeat the explanation offered
by one of his predecessors, in extending to me an earlier invita-
tion. That gentleman said the Florida Bar would be pleased to
hear “‘the dope from Boston.”’ I have always hoped he referred
to the message rather than the messenger — but, in any event,
I was happy not to be put in doubt this time by any such
ambiguity.
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In the words of Mr. Justice Frankfurter, ‘It is not hollow
rhetoric to say that the comprehensive interests of man that are
guaranteed by the protection given to ‘life, liberty and the pur-
suit of happiness’ are in the keeping of lawyers.”’

Today I would like to emphasize that independence, or detach-
ment if you will, which, since the days of Cicero, who first wrote
upon the subject, has been one of the important requirements
of any advocate in approaching the case of his or her client. For
one of the perils of advocacy — one of the traps that can trip
up even the skilled lawyer — is to become so worked upon by
a sympathy (or, infrequently, a dislike) for one’s client, as to lose
that appearance and reality of objectivity — that ability to make
it appear that his support of the client’s cause arises solely from
the evidence and the circumstances — which is a primary reason
for one’s effectiveness with judge and jury.

As we know, many lay persons have never fully understood
the lawyer’s functions. They are baffled by a profession whose
members defend the guilty as well as the innocent, regardless of
the lawyer’s personal opinion of guilt or innocence. They feel
we cannot, therefore, be sincere in our advocacy of many cases
we take, and they refuse to accept the fundamental premise of
our law and our adversary procedure — the everyone is entitled
to have the merits of his or her position set out or defended by
a person trained in the law. To them, the fact that we prosper,
if we do, is only an indication that we do so because of our
ability to make what we know to be the worse appear the better
cause. They cannot understand a person, engaged with principles
of right and wrong, who does not arrogate to self the function
of the judge or jury, but is content to do the best he can for his
client, right or wrong, guilty or innocent, leaving ultimate deci-
sion to the fact finder. This misunderstanding of the lawyer’s
function is deep rooted, and its articulation is natural to educated
and uneducated non-lawyers alike — even to those who know
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the adversary nature of our legal system, but are cynical about
things generally, or have /ost a matter they think they should have
won, or share community anger because an alleged wrongdoer
is not hurried off to punishment without further ado and to hell
with due process!

In that sense, the experienced lawyer is one who has early
learned the risk of a loss of persuasiveness which follows on too
close involvement in the client’s cause. In these remarks I shall,
perhaps, be more given to sharing personal experience than is
my custom. Let me here only say that, early on, I had two clients,
defendants in criminal cases, for each of whom I felt a deep per-
sonal sympathy. While the case of one of them was won, not
without stress and difficulty, that of the other was lost, and my
truly unfortunate client was ruined and spent some years in state’s
prison. I do not know if the result would really finally have been
better for my second client, but I am today sure that, apart from
some severe personal effect, I should have been a more successful
advocate if I had learned the lesson of detachment — indepen-
dence if you will — before, instead of because of, these unhappy
matters.

The able trial lawyer soon learns that it is his duty as a profes-
sional to take the causes of clients with whom he does not agree
— and to persevere in those causes regardless of this personal
disagreement and, perhaps, of public unpopularity.

Shortly after World War II my good friend and former
employer, Francis Ford, by this time a Judge of the United States
District Court, saw fit to appoint me as counsel for Robert Henry
Best, an American citizen charged with treason, who, during that
war, had acted as a radio commentator for Hitler’s Germany and
had delivered violently pro-Nazi and anti-Semitic speeches over
German radio, with alleged intention to weaken our war effort
and to subvert loyal Americans — thus giving aid and comfort
to our enemies. At the time of my appointment, I was a younger
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partner in the Boston law firm founded by Mr. Justice Brandeis.
Three of my more prominent partners were Jewish — one, Jacob
J. Kaplan, was the first Jew to be President of the Boston Bar
Association.

At that time, I was a busy younger lawyer, I represented many
of that firm’s Jewish clients — particularly in the defense of
motion picture anti-trust cases. My fees and my reputation (and
my time) were important to that firm. Many Jewish people, 1
am sure, did not appreciate my efforts on behalf of my anti-
Semitic client. At the time I did not think it extraordinary that
there was never a word of protest from my Jewish partners —
but there never was. On the contrary, although at that time my
services to Mr. Best were uncompensated by the United States,
my partners all voted to increase my draw and to spend some
of the firm’s money for expenses incurred in my representation
of Mr. Best.

I am sure that a few of the firm’s Jewish clients, or potential
clients, went elsewhere for a lawyer — but there was never a sug-
gestion from any partner that I should not accept the appoint-
ment and do everything I properly could for Best.

We all understand the professional duty I was discharging, of
course. In its small way, it was the same duty that led Lord
Brougham a century and a half ago to defend Queen Caroline
zealously on charges, arising in divorce proceedings brought by
George IV of her alleged adultery with an Italian National. It
was suggested that Brougham’s stubborn defense would, perhaps,
even lead England into civil war. Some of you may have read
his remarks before the House of Lords in defense of his full
representation of the Queen (which eventually resulted in the
withdrawal of the charges against her) —

“[Aln advocate, by the sacred duty which he owes his client,
knows in the discharge of that office but one person in the world
— that client and none other. To save that client by all expe-

e
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dient means, to protect that client at all hazards and costs to all
others, and among others to himself, is the highest and most un-
questioned of his duties: and he must not regard the alarm, the
suffering, the torment, the destruction which he may bring upon
any other. Nay, separating even the duties of a patriot from those
of an advocate, and casting them, if need be, to the wind, he
must go on reckless of the consequences, if his fate it should
unhappily be, to involve his country in confusion for his client’s
protection.’’

That eloquent and full blown Victorian oratorical extravagance
in which Lord Brougham indulged will, in the mind of a modern
skilled lawyer, never affect that lawyer’s recognition of other
obligations resting on him. He will know that ¢“...in the discharge
of his office the advocate has a duty to his client, a duty to his
opponent, a duty to the court, a duty to the state, and a duty
to himself. To maintain a perfect poise amidst these various and
sometimes conflicting claims is no easy feat. Transgression of
the honorable obligations which these duties impose upon the
advocate is not like making a mere mistake in business. It in-
volves infringement of a moral duty. It is a matter of conscience.”’

Recognizing our obligation of detachment, not inconsistent
with zeal and independence (of all improper outside influence)
in a client’s case, let me show how two well known Massachusetts
examples demonstrate the constant societal need of honest and
courageous lawyers, their services and society’s benefit from them.

As some of you may know, having heard me tell this before,
I live in surburban Waltham, formerly the north precinct of
Watertown. I have always thought it amusing that some joker
— an ancient town clerk — put a sentence into the Watertown
records, about 1690, reading, in substance, as follows, ““We have
325 inhabitants, two of whom are blacksmiths, three storekeepers,
and a medical doctor but no lawyers, for which latter fact we
take no credit to ourselves but give thanks to almighty God.”’
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Actually, that wasn’t so funny as I have thought. Until about
that time, the practice of law for a fee was prohibited in puritan
Massachusetts. Article 26 of the original Body of Liberties of
the Massachusetts Bay Colony provided: ‘“Every man that findeth
himselfe unfit to plead his owne cause in any court shall have
libertie to imploy any man against whom the court doth not ex-
cept, to helpe him, provided he give him noe fee or reward for
his paines.”’

This reflected the firm belief of the members of the local
church-state that they were best served by a system of local and
non-professional legalism in their ecclesiatical-political communes
— it did not signify any contempt for law, as such, (some of the
judges had been trained in the law) but a firm belief that all prob-
lems could be resolved locally by fraternal control or punishment.

Unfortunately the Body of Liberties also implemented the Old
Testament teaching ‘‘thou shalt not suffer a witch to live’’ by
a provision making witchcraft a capital crime.

More than fifty-five years after the settlement of the Bay
Colony, some impressionable and hysterical children in Salem
accused some ““‘difficult’”” members of that community of ‘‘be-
witching”’ them.

Reputable historians have claimed that the absence of com-
pensated counsel to attack the jurisdiction of the court specially
established to try such accusations was a causal factor in the witch-
craft trials, while others, pointing out that counsel were not, at
that time, generally available in criminal cases in England itself,
have scoffed at such a conclusion. Personally, I am sure that the
availability of able and compensated counsel to represent the poor
victims of the witchcraft hysteria would have prevented the sad
end of the 19 who lost their lives because they were ‘‘witches’’
and were hanged (or crushed to death), in colonial Salem. I am
sure that skilled and experienced cross-examination would have
disclosed the delusions, spite and hysteria of the allegedly tortured
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child victims of those — generally poor outcasts of colonial society
— who were found to be witches. But there was no lawyer to do it.

A few vears later, Judge Sewall stood repentant in the Old
South Church in Boston as his recantation and plea for
forgiveness of his action in convicting these poor people was read
by the pastor — one of the more dramatic scenes of Massachusetts
colonial history. And, since 1693, I am happy to report, witchcraft
has not been a crime in Massachusetts and the convictions of the
victims have recently been expunged from the record — much
good that did them two and half centuries after their deaths.

The more happy and contrasting event to which I would direct
our attention occurred about thirty years ago when a competent
trial lawyer from Massachusetts — Joe Welch — using his pro-
fessional skills, confronted and bested, on a national television
stage and before a congressional committee, a more modern
hysteria — McCarthyism. Knowledge of the speed with which
the Russians had acquired the secrets of the atomic bomb — our
realization that the whole world had thus the knowledge needed
to destroy itself — had, once again, prompted a series of irra-
tional hysteric persecutions. But this time there were lawyers, here
and elsewhere, to confront and overcome those demogogues who
would have benefitted themselves, or wronged innocent others,
by the exploitation of national distress.

The differing results in what are, in substance, the two witch-
craft cases I have described, illustrate the need and value of
lawyers’ detached but dedicated services to individual clients and,
through them, to society. Those services we all know lawyers must
provide, to the best of their ability, regardless of public pressure,
without compensation, if need be, and as a duty we owe our great
profession.

Once in awhile, our duty leads us to do more than to argue
our client’s case — leads us to take action which justifies the en-
tire legal profession and its very existence.
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Our first objective must always be our client’s legal best in-
terest, and, if it must come to a choice, we really may have none.
But let us never forget that we are also officers of the court and
that we owe our fellows of the bench and bar, and the public,
conscientious performance of all obligations lest their privileges,
as well as our own, be taken away.

A great ecclesiastical structure was in the making. One day a
passer-by paused to observe the masons at their work and to talk
with them. ‘“What are you doing, my man?”’ he asked the first.
“I am earning my living,”” he answered. Advancing toward
another, the stranger posed the same question, and the second
mason answered, ‘“Oh, I am cutting this stone to measure.”” “And
what of you?’’” he asked the third. “What are you doing?’’ The
man looked up and paused before he spoke, and then he an-
swered, ““I, sir, am building a cathedral.”’

Our profession has always produced lawyers who, largely
unknown to the general public, plainly practiced, when appro-
priate, as if they were indeed ‘‘building a cathedral.”’

Two hundred years ago, John Adams lamented that, in
Massachusetts, young lawyers ‘“‘swarm and multiply,”” and he
joined his colleagues in seeking measures to control their com-
petition. Adams’ lament suggests that each generation must strug-
gle to strike the proper balance between commercial success and
professionalism.

It is undoubtedly true that lawyers must now think like
businessmen in structuring their practice. But like members of
any learned profession, it is important that, in doing so, they
not lose sight of their public obligation to serve other goals.

Let us dedicate ourselves so to berform our work that our fellow
professionals may be proud of us — and our countrymen ap-
DPlaud the real contributions of independent lawyers to this great
and independent country we all love. Recognition of this duty,
I think, is why your trial bar has set up this lecture to com-
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memorate Chester Bedell, a great trial lawyer who was always
conscious of his profession and this, its public obligation of in-
dependence in every sense of that word.

In any event, after I have finished I hope your reaction will
not be that of the hero of my father’s, doubtless apocryphal,
story.

My father — conceived shortly after my grandfather was in-
valided out of the Union Army with a severe case of lead poison-
ing caused by Confederate bullets at Antietam — Sharpsburg to
your boys — was taken by my grandfather to the last public hang-
ing in Boston. There was a huge crowd, my father said. The
sheriff said to the condemned man — ““You may say a few words
to those assembled, if you wish.”’ The condemned man shook
his head but a man in the crowd shouted, *‘I am a candidate for
mayor of Boston, and if the condemned man does not wish to
speak, I would like to say a few words.”’” The felon said — in
loud and clear tones — ““I’ve heard him speak before. Hang me
first!”’

The Chester Bedell Memorial Foundation was created in
1981 by declaration of trust of the Jacksonville Bar Associa-
tion to remember and perpetuate the lawyerly attributes of

Chester Bedell of the Jacksonville, Florida bar
from 1925 umntil 1981.



