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Welcome to the Trial Lawyers Section!

or more than 50 years,

we have been dedi-
cated to the essential role
of trial lawyers like you.
From preserving the right
of access to courts for trials
by jury to fiercely protect-
ing the independence of our
judiciary, while promoting
the art of trial advocacy and
the abilities and talents of
Florida’s trial lawyers, we
continue to work tirelessly
for our profession. This year,
we have chosen to focus on promoting and maintaining
civility, ethics and professionalism, a theme of critical
importance, which will permeate throughout all of our
programs and events.

I want to personally invite you to participate in the
exceptional line-up we have planned for you this year.
In addition to the multiple courses we offer that cover a
myriad of hot topics and compelling issues, we have two
premier events that will take place in Tampa on Janu-
ary 23-25, 2019:

¢ The prestigious Chester Bedell Mock Trial Competi-
tion in which law schools across the state participate.
If you volunteer to serve as a juror, you will receive
8 hours of CLE credit. Lawyers serve as jurors while
State, Appellate and Federal Judges and dJustices
preside over each round with the final rounds being
held in the Middle District’s Ceremonial Courtroom.

e The Teachers Law Symposium in which middle
and high school civics and government teachers are
treated to a star-studded two-day program cover-
ing the role of trials and lawyers in our society, the
independence of the judiciary and government, the
mechanics of civil and criminal law, and the ground-
breaking decisions that have formed our case law.

As well, in early 2019,
we will host the popular
two-day Board Certification
Review Course, providing
15 hours of Civil Trial Cer-

CHAIR’S
MESSAGE (oo ae

by }Pl’rofessor gharl(}s Ehrhaﬁdt

. . as signed on for another
Mindy McLaughlin year, joining the faculty of
some of Florida’s top trial
lawyers.

Our signature course,
The Advanced Trial Advoca-
cy Course at The University of Florida College of Law,
will be held May 14-18, 2019. This course counts as a full
jury trial for Civil Trial Certification, 40 hours of Civil
Trial Certification credit, 20 hours of Business Litiga-
tion Certification credit and 10.5 hours of Ethics. This
program is always well attended and provides an invalu-
able experience for the trial lawyers and faculty who join
us from around the state, including accomplished Bar-
risters from England.

Aside of the events and courses that you will be invit-
ed to attend during the year, please be on the lookout for
our publications, which will provide you with insight on
recent court decisions and the work of our section. One
of the publications you will receive is our newly updat-
ed Discovery Handbook, together with Our Guidelines
for Professional Conduct. Judges across the state utilize
and rely on this publication, and we hope that you put it
to use to improve your practice.

As aptly stated by my immediate predecessors, Skoot-
er Kinman and Tom Bishop, if you try cases, want to try
cases, or want to learn more about the trial of cases, the
Trial Lawyers Section is the place for you. We have a
great year ahead!

Very truly yours,
Mindy McLaughlin

For over 30 years, the TLS has annually conducted the prestigious Chester H.
Bedell Mock Trial Competition for all Florida Law Schools. The 2019 competition
will be chaired by Nick Mizell and will take place in Tampa from January 23rd to
the 25th. Each participating law school will field two teams of four law students.
There are five rounds in the competition and each team will have an opportunity to
participate in a minimum of two mock trials, representing the plaintiffin one and the
defendant in the other. The trials will be presided over by active County and Circuit
Court judges and the scoring jurors will be practicing lawyers from the Tampa area.
The final championship round will take place in the ceremonial courtroom of the
Sam M. Gibbons United States Courthouse, with Senior District Court Judge Susan
Bucklew presiding. Members of the TLS Executive Council will act as scoring jurors
for the finals. The winning school in 2018 was the University of Florida and Stetson
University has prevailed twenty two times over the years. All told, seven different
law schools have taken home the prize of Chester H. Bedell Mock Trial Champion.
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Modern Hieroglyphs
in Evidence

By: Rachael Loukonen

CYMI (“in case you missed it”), the way we com-

municate has TBT (“turned back time”). Like An-
cient Egyptians, we are using a system of hieroglyphs to
convey our thoughts. With a quick click to an emoji, we
can speak without using a single word. (i) We can alter
the meaning of a sentence and express humor, sarcasm,
sadness, and many other emotions. The everyday use of
emoticons, emojis, and internet slang has already raised
legal questions, and IMHO (“in my humble opinion”), it
CSWS (“can’t stop, won’t stop”). I think YGTI (“you get
the idea”). ;-)

“Internet slang” describes slang you already know,
plus slang popularized by the Internet. FYI (“for your
information”) and OMG (“oh my God”) have been used
for decades. In fact, OMG’s first known use was in a
letter from British admiral John Arbuthnot Fisher to
Winston Churchill dated September 9, 1917. Each year,
more slang makes its way into various internet slang
dictionaries. Slang like “clapback,” which doesn’t mean
applause but rather a “withering comeback.” And “nom”
is no longer the Latin root word for “name.” It means
eating — nom, nom, nom.

Then, there are emoticons (emotion icons). These

THE Ence/ WinTer 2018

keyboard characters express the writer’s mood, tone, or
intent. From the frequently used :-) (smiley face) to a
;=) (wink) or a *\o/* (cheerleader), these characters can
convey emotion. They can even refer to very specific peo-
ple like *<|:-) (Santa Claus), //0-0\\ (John Lennon), and
7:7] (Ronald Reagan). Emoticons should not be confused
with emojis.

Emojis (“moji” means “character” in Japanese) were
originally designed by Japanese inventor Shigetaka
Kurita in 1999. The original set of 176 emojis sparked
a global trend. Since then, people have used these im-
ages, symbols, and icons to communicate without us-
ing words. (i) Today, there are more than 2,800 emojis
available to use, but if you want to see the original set,
just visit MoMA (Museum of Modern Art).

Whether the ever-increasing use of modern hiero-
glyphs gives you FOMO (“fear of missing out”) or JOMO
(“joy of missing out”), the Internet, like a modern day
Rosetta Stone, can guide you to the latest definition for
the latest hieroglyph. There is even an emoji encyclope-
dia available online (https://emojipedia.org).

In a profession driven by words and their meaning, how

... continued, next page
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will modern hieroglyphs shape our practice? Several re-
cent cases have dealt with modern hieroglyphs in evidence.

An Israeli judge awarded $2,200 to a landlord that
detrimentally relied on a prospective renter’s emoji lad-
en text message. After several days of texting back and
forth, the landlord believed a lease agreement was im-
minent. And when the landlord received this text mes-
sage, he immediately quit advertising the rental space:

Good morning @ interested in the
house | ¢ & Q% '™, just need

to discués the details . . . When'’s a
good time for you?”

Despite receiving a text with a squirrel and dancing
ladies, the landlord could not get the prospective renters
to show up to the rental space. The prospective renters
stopped communicating altogether with the landlord.

The judge found that this string of emojis coupled with
several other smiley emoijs “convey[ed] great optimism.”
While the judge agreed there was no binding contract
between the parties, the judge nonetheless ruled that
the message caused the landlord’s detrimental reliance.
Really? A squirrel roasting a nut over a comet can con-
vey intent?

The evidentiary value of modern hieroglyphs was at
the forefront in the trial of Ross W. Ulbricht, who was
charged with running Silk Road, an online black-mar-
ket bazaar. Defense counsel successfully argued that
emoticons and emojis must be presented to the jury. U.S.
District Judge Katherine Forrest ruled that the jurors
had to be informed of and had to have the opportunity
to read the emoticons and emojis appearing in the evi-
dence, stating that “the jury should note the punctua-
tions and emoticons. “They are meant to be read.”

In the 2015 case of Elonis v. United States, the United
States Supreme Court had the opportunity to consider
when online posts communicate a “true threat.” Elonis,
who adopted the rapper name “Tone Dougie” after his
divorce, posted violent and threatening content directed
to his ex-wife. At the underlying trial, Elonis argued that
his posts were meant in jest, given that he had included a

The Practice Resource Center /
of The Florida Bar
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smiley emoji sticking its tongue out.(:é) The use of emojis
played a significant role in the trial court. However, even
after his appeal to the Supreme Court, the jury contin-
ued to find that Elonis’ posts were “true threats.”

Most recently, in State of Florida v. Harper, a case de-
cided by the Fourth District Court of Appeals on Septem-
ber 5, 2018, the appellate court found that a jury should
determine whether the defendant was subjectively en-
trapped by the promise of a sexual relationship. Subjec-
tive entrapment occurs when law enforcement induces a
defendant to commit a crime that the defendant was not
otherwise predisposed to commit. Here, using a woman
the defendant had known since middle school, the Bro-
ward Sheriff’s Office set up a reverse sting operation.

The woman told defendant about a hotel room con-
taining money and drugs, and by text message, the
woman agreed to a “[h]alf split” “[a]nd an entire day 2
chill wit me;—).” She also said that, after the crime, she
would buy the defendant drinks and go out to celebrate.
The defendant told the woman he wanted to perform a
sexual act on her to which the woman responded “Lmao”
(“laughing my a—off”).

After his arrest, the defendant admitted that the
woman had not promised sex or a serious relationship
in exchange for his crime. However, the woman had
promised to spend time with the defendant and buy him
drinks. The appellate court found that reasonable per-
sons could reach different conclusions on whether the
defendant had been induced to commit the crime. Then
again, the woman’s “Lmao” should have made her inten-
tions painfully clear to the defendant.

We may soon see a case in America decided solely on
the meaning or intent of an emoji. Modern hieroglyphs
are inescapable. So, don’t let the PEBKAC (“problem ex-
ist between keyboard and chair”). Rather, let’s TCB (“take
care of business”) like 5:-) (Elvis Presley) and recognize
that internet slang, emoticons, and emojis have a signifi-
cant impact on the meaning of our communications.

Rachael S. Loukonen is a Director with Cohen &
Grigsby, P.C. in its Naples office. Rachael is board cer-
tified by the Florida Bar in business litigation. She is
a member of the Executive Council of the Florida Bar’s
Trial Lawyers Section and serves as Vice Chair of the
Florida Bar’s Civil Procedure Rules Committee. Rachael
focuses her practice on matters involving contracts, prop-
erty, construction, employment, and corporate issues.

We know you’re great, but now
we need the rest of the walff to
know it, too. Visit
LEGALe].cOom
to find out how.
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Florida Supreme Court Reiterates
Frye as Expert Evidence Standard

By: Emily J. Lang

n its recent opinion DeLisle v. Crane Co., 43 Fla. L.

Weekly 5459a (Fla. Oct. 15, 2018),! the Florida Su-
preme Court reaffirmed that the standard set forth in
Frye v. United States, 293 F. 1013 (D.C. Cir. 1923), will
continue to govern the admissibility of expert testimo-
ny. Since it first adopted Frye in 1952, the Court has
remained an unwavering proponent of the standard. See
Kaminski v. State, 63 So. 2d 339, 340 (Fla. 1952). In 2013,
however, the Legislature amended section 90.702, Flor-
ida Statutes, which adopted the expert evidence admis-
sibility standard of Daubert v. Merrell Dow Pharm., Inc.,
509 U.S. 579 (1993). See § 90.702, Fla. Stat. (as amended
by ch. 2013-107, § 1, Laws of Fla.). In DeLisle, the Flor-
ida Supreme Court ruled Section 90.702 deals entirely
with the procedure of admission of evidence, and there-
fore the Court has exclusive authority to establish the
admissibility standard. See art. V, § 2(a), Fla. Const.

Frye’s Application

The Court reaffirmed that Frye is the appropriate test
for the admissibility of “new or novel” science in Florida
courts. The Frye standard allows expert testimony “de-
duced from a well-recognized scientific principle or dis-
covery.” DeLisle, No. SC16-2182, at 9. The trial court is
charged with determining Frye admissibility when an ex-
pert renders an opinion based upon new or novel scientif-
ic techniques. Id. at 19. In contrast, the Daubert standard
makes the trial judge the gate-keeper to determine not
only the principles and methodology the expert utilized
to reach her outcome, but also the probative value of the
evidence. Id. at 12 (citing Daubert, 509 U.S. at 595).

Frye, on the other hand, allows experts to testify based
only on well-tested and peer-reviewed methodologies,
and operates to keep the jury from hearing testimony
based on novel scientific principles. DeLisle, No. SC16-
2182, at 25 (Pariente, dJ., concurring). These scenarios
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are rare, as most experts rely on tried and true meth-
odology. Id. For example, the Court held that the expert
testimony at issue in DeLisle was not new or novel, and
thus it was not subject to Frye exclusion. DeLisle, No.
SC16-2182, at 20.

Frye vs. Daubert

Because Frye allows testimony based only on
well-tested methods, Frye is stricter than Daubert. Frye
was designed to keep “junk science” out of the court.
Castillo v. E.I. Du Pont De Nemours & Co., 854 So. 2d
1264, 1272-73 (Fla. 2003). In 1993, the United States
Supreme Court adopted the Daubert standard because it
determined that scientifically valid evidence was being
excluded under Frye, and it sought to admit relevant ev-
idence that was not yet generally accepted. See Daubert,
509 U.S. at 588-89.

The Florida Supreme Court did not follow suit. In
1997, the Florida Supreme Court reaffirmed that Frye
would remain the standard to ensure the reliability of
novel scientific evidence. The Florida Supreme Court af-
firmed that the judge should decide the admissibility of
new or novel scientific evidence, while the jury should
decide how much weight to accord the evidence. Brim
v. State, 695 So. 2d 268, 272 (Fla. 1997). The majority in
DeLisle similarly defines the difference between Daubert
and Frye as follows:

“Frye relies on the scientific community to de-
termine reliability whereas Daubert relies on the
scientific savvy of trial judges to determine the sig-
nificance of the methodology used.”

DelLisle, No. SC16-2182, at 19. If the expert opinions
rely solely on methodology generally accepted by the sci-
entific community, such as “differential diagnosis” often
used by medical experts, Frye will not require a sepa-

... continued, next page
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Expert Evidence
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rate evidentiary hearing. Thus, placing the decision in
the hands of the scientific community eliminates costly
Daubert hearings.

Dissent

Chief Justice Canady, joined by Justices Polston and
Lawson, argued that the Court lacked jurisdiction to hear
the case. The dissent explained that Article V, § 3(b)(3)
of the Florida Constitution confers jurisdiction when the
case on review “expressly and directly conflicts with a
decision of another district court of appeal or of the su-
preme court on the same question of law.” DeLisle, No.
SC16-2182, at 35 (Canady, C.d., dissenting) (citing art. V,
§ 3(b)(3), Fla. Const.). Accordingly, Justice Canady argued
that a case decided based on a statutory provision cannot
conflict with a case rendered prior to the effective date
of the statutory provision. DeLisle, No. SC16-2182, at 35
(Canady, C.J., dissenting). Also, the dissent called into
question whether the constitutionality of the amendment
to Section 90.702 had been preserved for appeal. Id. at 37.

The Takeaway
According to the majority in DeLisle, if there is a

challenge to expert evidence as being based on new or
novel scientific theories or methodology, the trial court
is charged with the determination of whether the expert
reached an opinion using theories or methods that are
not yet generally accepted by the scientific community,
and are therefore considered new or novel. If the expert
offers new or novel science, the proponent must show
that the opinions were “deduced from a well-recognized
scientific principle or discovery.” DeLisle, No. SC16-2182,
at 9 (citing Frye, 293 F. 1013 at 1014).

The admissibility of scientific testimony is no longer
dependent of the scientific savvy of the trial judge, as
required by Daubert, and instead relies upon a showing
that the relevant scientific community has accepted the
premises upon which the new or novel scientific theory
or methodology was formed.

Emily Lang is an associate at Foley & Lardner LLP,

located in the Orlando, Florida office
Endnotes

1. Citations to DeLisle shall be to the Slip Opinion as the Florida Law
Weekly opinion was not fully available. 2 4815-6500-5689.1

Proposals for Settlement
Identical Proposals to Separate Defendants
Do Not Create Ambiguity

Good news: the Florida Supreme Court approved
a format for a Proposal for Settlement ("PFS")
and in a 4-3 opinion, clarified what is, and is not, an
ambiguous PFS. See Allen v. Nunez, 43 Fla. L. Weekly
S421 (Oct. 5, 2018). In a one-count complaint, plaintiff
sought damages as a result of an accident in which an-
other truck struck his unoccupied vehicle. Plaintiff sued
the owner and driver for the damages. Identical PFS's
were sent to each defendant for $20,000, changing the
name of the party to whom the PFS was directed. Each
PFS stated that it was for settlement of "all damages."
The 5th DCA held the PFS's were ambiguous because it
was not clear whether the acceptance would extinguish
plaintiffs claim for all the damages sought in the suit. Id.
At S421. The Court held the following form of PFS was
not ambiguous under these circumstances:

1. This Proposal for Settlement is made pursuant to
Florida Statutes 768.79, and is extended in accor-
dance with the provisions of Rule 1.442, Fla. R. Civ. P.

2. The Proposal for Settlement is made on behalf of
Plaintiff, W. RILEY ALLEN, and is made to Defen-
dant, JAIRO RAFAEL NUNEZ.

3. This Proposal for Settlement is made for the pur-
pose of settling any and all claims made in this
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cause by Plaintiff, W. RILEY ALLEN, against de-
fendant, JATRO RAFAEL NUNEZ.

4. That in exchange for TWENTY THOUSAND AND
00100 DOLLARS ($20,000.00) in hand paid from
defendant, JAIRO RAFAEL NUNEZ, Plaintiff
agrees to settle any and all claims asserted against
Defendant as identified in Case Number 201 O-CA-
26627-0, brought in and for the Circuit Court in
and for Orange County, Florida.

5. This Proposal for Settlement is inclusive of all
damages claimed by Plaintiff, W. RILEY ALLEN,
including all claims for interest, costs and expenses
and any claims for attorney's fees.

Id. (citing Nunez v. Allen, 194 So. 3d 554, 556 (Fla. 5th
DCA 2016)

Final judgment was entered in favor of plaintiff for
$29,785.97.Id. Plaintiff sought, and will recover, $343,590
in attorney's fees and legal assistants' fees, not including
attorney's fees incurred on appeal. See Id., at S425. The
3- member dissent opined that the Court did not have
jurisdiction because there was no "direct and express"
conflict between the Allen case and other Florida law. 43
Fla. L. Weekly S42 1, 425-26 (J. Polston, dissenting).
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The Florida Bar’s Trial Lawyers
Section, Executive Council, Hosts the
2019 Teachers Law Symposium

.S. Supreme Court Justice Sandra Day O’Connor

retired from the Supreme Court in 2006 and be-
gan to devote her time to improve civics education in
the nation’s schools. Her goal is to educate schoolchil-
dren about the three branches of government and, in
particular, the judicial branch. In furtherance of this
goal, among many efforts, she founded a civics learning
website called icivics. In 2010, the Justice Sandra Day
O’Connor Civics Education Act took effect. The legisla-
tion required that civic education content be included in
the Florida K-12 language arts curriculum.

To further the purpose of the Justice Sandra Day
O’Connor Civics Education Act, The Florida Bar’s Trial
Lawyers Section, through its Executive Council, devel-
oped the Teachers’ Law Symposium. Formerly known
as Teachers Law School, the first program was held in
2012. Since that time, the Teachers’ Law Symposium
has been held annually at different locations through-
out Florida and attended by hundreds of middle school
and high school civics and social studies teachers. The
workshop lasts two days and consists of presentations
by esteemed lawyers, judges and justices on almost var-
ious aspects of the judicial system. Teachers learn about
and are given tools to educate their students concerning
the federal and state courts, the role of the jury and the
independent lawyer, the First Amendment, criminal jus-
tice, and more. The goal is to further educate teachers
and assist them with educating their students about the
judicial system and its importance.

Teachers Law Symposium has grown significantly
over the years. The first couple programs were attend-
ed by approximately 30-40 teachers. That number grew
to 70-80 teachers, and last year, at the Gaylord Palms
in Orlando, 130 teachers from throughout the State of
Florida attended the event. The Florida Association of
Social Studies Supervisors (FASSS) has become a strong
supporter of the Symposium and has eagerly marketed
the event to the teachers they represent. In October, a
regular speaker at the Symposium, Richard Akin, Esq.,
who represents school boards throughout the State, will
be the keynote speaker at the quarterly FASSS meeting.

On January 24th and 25th, 2019, the 8th installment
of the Teachers Law Symposium will be held in Tam-
pa, Florida at the Tampa Convention Center. This
coming year’s program will feature presentations on
the State and Federal court systems, Criminal law,
the jury trial, the role of the Supreme Court in our
democracy, and First Amendment and school issues.

The teachers will attend the annual Chester Bedell
Foundation Award Ceremony luncheon on Friday.

THE Ence/ WinTer 2018

They will witness the finals of the Chester Bedell Mock
Trial Competition. A highlight of the program will be a
discussion of the Bush v. Gore case presented by Gore at-
torney, Benedict Kuehne, Esq. and Bush attorney, Barry
Richard, Esq. The teachers will hear from The Honor-
able Susan Bucklew, US Senior District Judge for the
Middle District of Florida, Mayanne Downs, Esq., former
president of The Florida Bar and current president and
managing director of GrayRobinson, and other esteemed
attorneys and professors from throughout the State.
The Teachers Law Symposium has become an ex-
tremely successful event that presents the best of tri-
al lawyers and judges in
the State of Florida, for
the benefit of the teach- .{
ers and children of our
State. We look forward
to continuing to pro-
mote civics and the
important role of
lawyers and our jus-
tice system, while
championing the ef-
forts of a great Jus-
tice, Sandra Day
O’Connor.
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